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Appendix H: Draft periodic review notice 
(Track) 

 

TO: Railtrack PLC and each company whose name appears in the first column of the Appendix 

to this Notice. 

1. This Review Notice is given in accordance with paragraph 3 of Part 8 of Schedule 7 to the 

track access agreement (as duly amended from time to time) dated [ ] made between 

Railtrack PLC and [each of the train operators] (“the Agreement”). 

2. The Regulator, having reviewed the parties’ arrangements under the Agreement in relation 

to the amounts payable by either party to the other and the manner in which, and dates by 

which, such amounts shall be payable, has: 

(a) reached the conclusions set out in a document entitled [ ] (“the Review 

Document”) which shall be deemed to be incorporated in this Notice and of which 

a copy has been provided to each party; 

(b) set out his reasons for the conclusions in the Review Document; 

(c) specified template Schedules 4, 7 and 8 to the Agreement which the parties are 

invited to incorporate into their proposed amendments to the Agreement to be 

submitted to the Regulator prior to 12 January 2001; 

(d) specified in the review document the aggregate of the Fixed Track Charges (as 

defined in Part 1 of the template Schedule 7 to the track access agreements) of all 

passenger track access agreements referred to in the Review Document and has 

specified to Railtrack the method by which Railtrack shall calculate, for approval 

by the Regulator, the proportion of such aggregate which shall apply to the 

Agreement for the term Ft in respect of the year commencing 1 April 2001 and so 

that, in relation to the next following relevant year Ft-1 shall have the same value; 

and 
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(e) specified in the Review Document the level of the other variable charges provided 

for in Schedule 7. 

 

TOM WINSOR 

Dated   2000 
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Appendix I: Draft periodic review notice 
(Stations) 

TO: the persons whose names are set out in Annex [] to this Notice  

1. This Review Notice is given in accordance with the Relevant Paragraph. 

2. The Regulator has reviewed the Long Term Charge in respect of each Station and the 

manner in which, and the dates by which, it shall be payable and its allocation amongst the 

Relevant Operators under each station access agreement and the Station Access 

Conditions in respect of each Station.  Having undertaken this review he has:  

(a) reached the conclusions set out in a document entitled [ ] (“the Review 

Document”) which shall be deemed to be incorporated in this Notice and of which 

a copy has been provided to each party; 

(b) set out his reasons for the conclusions in the Review Document; 

(c) set out in Annex [ ] to this Notice the amount which the Relevant Operators are 

invited to submit to the Regulator before 12 January 2001 as replacement for 

Paragraph 3 of Annex 9 to the National Station Access Conditions and mutatis 

mutandis any other provisions which have the same effect in any Station Access 

Conditions;  

(d) instructed Railtrack in the Review Document to provide to any Relevant Operator 

the details of the financial model used to calculate the amount specified in Annex [ ] 

in respect of any Station if such details are so requested by any such Relevant 

Operator; 

(e) specified that the Long Term Charge in respect of each Station for the purposes of 

each Relevant Agreement in respect of that Station shall be allocated amongst the 

Relevant Operators in the same proportions as the Long Term Charge applicable 

to that Station on 31 March 2001, subject to the provisions of Condition F10 of 

the National Station Access Conditions or any other provision, which has the same 

effect as the aforementioned Condition F10, in any Station Access Conditions. 
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(f) set out in Part 1 of Annex [ ] to this Review Notice the wording that Relevant 

Operators are invited to submit to the Regulator before 12 January 2001 as 

replacement for the current Condition F11.5 of the National Station Access 

Conditions and mutatis mutandis any other provision which has the same effect in 

any Station Access Conditions; 

(g) set out in Part 2 of Annex [ ] to this Review Notice the wording and formula that 

Relevant Operators are invited to submit to the Regulator before 12 January 2001 

as replacement for the current Condition F11.2.1 of the National Station Access 

Conditions and mutatis mutandis any other provision which has the same effect in 

any Station Access Conditions; 

(h) set out in Part 3 of Annex [ ] to this Review Notice the wording that Relevant 

Operators are invited to submit to the Regulator before 12 January 2001 as 

replacement for the current Condition F11.7 of the National Station Access 

Conditions and mutatis mutandis any other provision which has the same effect in 

any Station Access Conditions; and 

(i) specified that the Relevant Date shall be [ ].  

3. In this Notice: 

“National Station Access 

Conditions”  

means the station access conditions in the form 

entitled “National Station Access Conditions 1996 

(England and Wales)” lodged with the Rail Regulator 

on 30 January 1996 by Messrs. Slaughter and May 

and signed by them for the purpose of identification; 

“Relevant Date”  means in relation to each station, the date set out  in 

the annex to the Station Access Conditions 

applicable to that Station which has the same effect 

as  paragraph 27 of Annex 9 of the National Station 

Access Conditions; 

“Relevant Operators” means in relation to each Station the Station Facility 

Owner and Users as defined in the station access 

agreement(s) and Station Access Conditions relating 
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to that Station; 

“Relevant Paragraph” means in relation to each station, the paragraph 

contained in the Station Access Conditions applicable 

to that Station which has the same effect as Condition 

F11.5.3 of the National Station Access Conditions; 

“Station”  means a station specified in Annex [ ]; 

“Station Access Conditions” means, in relation to each Station, the Station Access 

Conditions as defined for the purposes of each 

station access agreement relating to that Station; 

any reference to a particular provision of the National Station Access Conditions shall also 

be a reference to any provision which has the same effect in any other Station Access 

Conditions and any reference to the amendment of any particular provision of the National 

Station Access Conditions shall also be a reference to the amendment mutatis mutandis of 

any such provision that has the same effect in those other Station Access Conditions;  

unless the context otherwise requires, words and phrases defined in the Station Access 

Conditions shall have the same meanings ascribed to them in this Review Notice; and 

reference to the singular include the plural and vice versa as the context admits or requires. 

 

TOM WINSOR 

Dated     2000 
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ANNEX [ ] 

PART 1 

[IF THE TRANSPORT BILL IS ENACTED AS CURRENTLY DRAFTED] 

The Regulator may issue a review notice pursuant to paragraph 4 of Schedule 4A to the 

Railways Act 1993 in relation to all or any part of a Relevant Agreement other than one 

between the Station Facility Owner and Railtrack. 

[IF THE TRANSPORT BILL IS NOT ENACTED] 

11.5 Review of Long Term Charge 

11.5.1 Termination 

Each Relevant Agreement other than one between the Station Facility Owner and Railtrack 

shall cease to have effect upon: 

(a) the date specified in a termination notice given to Railtrack and each Relevant 

Operator by the Regulator for the purposes of this Condition F11.5; or 

(b) the happening of such event as shall be specified in the termination notice. 

11.5.2 Conditions For Termination 

A termination notice may be given if the following conditions shall have been satisfied: 

(a) the Regulator shall have given to Railtrack and each Relevant Operator a Review 

Notice by a date which is not later than 31 July 2005; and 

(b) either: 

(i) Railtrack and each Relevant Operator shall have failed to submit to the 

Regulator for his approval proposed amendments to the Station Access 

Conditions within 75 days of the date of the Review Notice under 

Condition 11.5.2(a); or 
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(ii) Railtrack and each Relevant Operator having submitted proposed 

amendments to the Regulator under Condition F11.5.2(b)(i), the 

Regulator shall have failed to approve those amendments within 75 days 

of the date of submission of those amendments;  

(c) the termination notice in question shall specify the date, or the happening of an 

event, upon which it shall have effect, which date or event shall not be earlier than 

150 days after the giving of the termination notice. 

11.5.3 Review Notice 

A Review Notice shall be a notice given by the Regulator stating his conclusions in relation to 

his review in respect of the parties' arrangements under the Relevant Agreement and these 

Station Access Conditions in relation to: 

(a) the amount of the Long Term Charge; 

(b) the manner in which, and the dates by which, the Long Term Charge shall be 

payable; and 

(c) its allocation amongst Relevant Operators. 

11.5.4 Time Extension 

The Regulator shall be entitled, by notice to Railtrack, each Relevant Operator and the 

Franchising Director, to substitute for any date or period specified in this Condition F11.5 a 

date which is not more than 90 days later, or a period which is not more than 90 days longer, 

than that so specified.  

11.5.5 Grounds For Time Extension 

No notice may be given under Condition F11.5.4 unless the Regulator shall be satisfied on 

reasonable grounds that the information available to him for the purposes of the review in 

question is insufficient in any material respect or that his conclusions as to the matters in 

question are likely to be incomplete or unsatisfactory in any material respect if the notice in 

question is not given. 
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11.5.6 Time Extension - Limitation 

A notice under Condition F11.5.4 may be given at any time and from time to time, provided: 

(i) the Regulator shall first have consulted Railtrack, each Relevant Operator 

and the Franchising Director and have taken into account any 

representations or objections which any of them shall have made to him 

within such period as he shall have specified for the purpose; and 

(ii) where the notice is given after the date or the expiry of the period to 

which it relates, it shall not be given later than 30 days after such date or 

expiry. 

11.5.7 Variation By Modification Notice 

11.5.7.1  Where a termination notice may be given under Condition F11.5.1 and 

whether or not such termination notice has been given, the Regulator may, subject to 

Condition F11.5.7.2, give notice to Railtrack and each Relevant Operator under Condition 

F11.5.7.3. 

11.5.7.2  Before giving notice under Condition F11.5.7.3 and save insofar as he has 

done so in reaching the conclusions referred to in Condition F11.5.3, the Regulator shall first 

consult Railtrack, each Relevant Operator and the Franchising Director and take into account 

any representations or objections which any of them shall have made to him within such 

period as he shall have specified for the purpose. 

11.5.7.3  These Station Access Conditions shall have effect with the modifications 

specified in any notice given by the Regulator under this Condition F11.5.7.3. 

11.5.7.4  The modifications in a notice given under Condition F11.5.7.3 shall: 

(a) be such as the Regulator shall be satisfied are reasonably required to give effect to 

the conclusions referred to in Condition F11.5.3; and 

(b) have effect from the date specified in the notice, being a date which is not earlier 

than 150 days after the notice shall have been given. 

Part 2 
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11.2.1 Calculation 

During each relevant year t (and so in proportion for any period comprising less than a full 

relevant year), the Long Term Charge shall be such amount as is calculated in accordance 

with the following formula: 

  LTCt  =  St  +  Lt  -  Pt  +  IOSt 

where 

LTCt  means the Long Term Charge in relevant year t; 

St  means St-1 [1 + RPIt-1]; 

     100 

 

IOSt  means IOSt-1 [1 +RPIt-1]; 

    100 

RPIt-1 means the percentage change (whether of a positive or negative value) in the Retail 

Price Index published or determined with respect to November in relevant year t-1 

and the index published or determined with respect to November in relevant year t-

2; 

Lt  means an amount (whether of a positive or negative value) allowed in respect of the 

financial consequences to Railtrack in relevant year t following a relevant change of 

law, calculated in accordance with Condition F11.3; 

Pt  means an amount (whether of positive or negative value) if any required to be 

allowed in relevant year t by Railtrack to Relevant Operators by way of reduction or 

increase of the Long Term Charge pursuant to the formula provided for under 

Condition F11.6 for the sharing as between Railtrack and Relevant Operators of the 

financial consequences arising from the management of or dealing in real or heritable 

property (in either case whether leasehold or freehold or, in Scotland, held on any 

tenure), 

but so that: 
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(a) in relation to the relevant year commencing on the Long Term Charge 

Commencement Date, St shall have the value specified in paragraph 3 of Annex 9 

and in relation to the next following relevant year St-1 shall have the same value; 

and 

(b) in relation to the relevant year t commencing on the Long Term Charge 

Commencement Date, IOSt means the applicable tariff(s) set out in the 

Incremental Output Statement Price List in relation to improvements in facilities at 

the Station, or such proportion thereof as the Regulator considers appropriate, 

having regard to the degree of progress in delivery of the relevant project(s). 

Part 3 

11.7 Definitions 

In this Condition F11, unless the context otherwise requires: 

“Incremental Output 

Statement Price List”  

 

means the incremental output statement price list published by the 

Regulator on [insert date] relating to specific improvements in 

facilities at Stations; 

"material amount" means an amount which Railtrack may incur in, or save by reason 

of, complying with a relevant change of law which is likely to result 

in an increase (or decrease) in the annual Long Term Charge under 

a Relevant Agreement of an amount equivalent to or exceeding: 

(a) 0.5 per cent of the Long Term Charge in the 

relevant year t in which Railtrack first becomes 

liable to make any payment or perform any other 

obligation in so complying; or 

(b) 0.5 per cent of the product of (i) the annual 

Long Term Charge in the relevant year t in which 

Railtrack first becomes liable to make any 

payment or perform any other obligation in so 

complying and (ii) the number of remaining whole 

relevant years up to and including the relevant 

year ending on 31 March 2006; 
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"relevant amount" bears the meaning given to it in Condition F11.3.2.2; 

"relevant change of law" means a Change of Law or the Direction of a Competent 

Authority; 

"relevant year" means a Financial Year commencing on 1 April and ending on the 

following 31 March; "relevant year t" means the relevant year for 

the purposes of which any calculation falls to be made; "relevant 

year t-1" means the relevant year preceding relevant year t; and 

similar expressions shall be construed accordingly; 

"Retail Price Index" means the general index of retail prices published by the Central 

Statistical Office each month in respect of all items or: 

(a) if the index for any month in any year shall not 

have been published on or before the last day of 

the third month after such month, such index for 

such month or months as the Regulator may, 

after consultation with the Franchising Director, 

Railtrack and each Relevant Operator, determine 

to be appropriate in the circumstances; or 

(b) if there is a material change in the basis of the 

index, such other index as the Regulator may, 

after consultation with the Franchising Director, 

Railtrack and each Relevant Operator, determine 

to be appropriate in the circumstances; 

"Review Notice" means a notice of the kind described in Condition F11.5.3; and 

"termination notice"  means a notice given under Condition F11.5.1. 
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Appendix J: Timetable extension notice 
(Track) 

TO: Railtrack PLC, each company whose name appears in the first column of the 

Appendix to this Notice and the Franchising Director 

WHEREAS: 

(a)  Railtrack and each company whose name is set out in the first column of the 

Appendix to this Notice are the parties to that Track Access Agreement, as duly 

amended from time to time, identified immediately adjacent to the company’s name 

in the second column of the Appendix and dated as set out immediately adjacent 

thereto in the third column;  

(b) pursuant to sub-paragraph 2(a) of Part 8 of Schedule 7, I am required to give a 

Review Notice to the parties to the Track Access Agreements by a date which is 

not later than 31 July 2000; but 

(c) pursuant to paragraphs 5 and 6 of Part 8 of Schedule 7, I am entitled, by Notice to 

the parties and the Franchising Director, to substitute for any date specified in Part 

8 of Schedule 7, a date which is not more than 90 days later than each date so 

specified, provided that I am satisfied on reasonable grounds that the information 

available to me for the purposes of the review in question is insufficient in any 

material respect or that my conclusions as to the matters in question are likely to be 

incomplete or unsatisfactory in any material respect if the Notice in question is not 

given. 

Interpretation 

1. In this Notice: 
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“Schedule 7”  means Schedule 7 to each Track Access Agreement; 

“Track Access Agreements”  means the agreements identified in the second column of the 

Appendix to this Notice; and 

“Train Operators” means the train operators specified in the first column of the 

Appendix to this Notice. 

2. Unless the context otherwise requires, words and expressions defined in the Track Access 

Agreements shall have the same meaning ascribed to them in this Notice and references to the 

singular include the plural and vice versa as the context admits or requires. 

Grounds for Extension 

3. In the consultation document entitled “The Periodic Review of Railtrack’s Access Charges: 

Provisional Conclusions on the Incentive Framework”, dated April 2000 (“the April 2000 

Document), I consulted, inter alia, Railtrack, the Train Operators and the Franchising 

Director on my proposal to extend the deadline for the Review Notice from 31 July 2000 

to 11 September 2000. 

4. I further consulted the aforementioned parties by a letter dated 19 July 2000 (“the July 

2000 letter”) on a proposal to: 

(a) extend the deadline for the Review Notice to 27 October 2000; 

(b) extend the deadline for the submission of the proposed amendments to the Track 

Access Agreements from 15 October 2000 to 12 January 2001; and 

(c) extend the deadline for approving the proposed amendments from 31 December 

2000 to 30 March 2001. 

5. I have taken into account the representations and objections made to me in response to the 

April 2000 Document and the July 2000 letter in this regard. 

6. For the reasons set out in my letter, dated 27 July 2000, to which this Notice is attached 

and which shall be deemed to be incorporated in this Notice, I am satisfied that my 

conclusions as to the matters in question for the purposes of the current review in relation to 
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track access charges are likely to be incomplete or unsatisfactory in material respects if this 

Notice is not given. 

Extension 

7. I therefore give notice pursuant to paragraph 5 of Part 8 of Schedule 7 that: 

(a) in sub-paragraph 2(a) of Part 8 of Schedule 7, 27 October 2000 shall be 

substituted for 31 July 2000; 

(b) in sub-paragraph 2(b)(i) of Part 8 of Schedule 7, 12 January 2001 shall be 

substituted for 15 October 2000; and  

(c) in sub-paragraph 2(b)(ii) of Part 8 of Schedule 7, 30 March 2001 shall be 

substituted for 31 December 2000. 

 

TOM WINSOR 

DATED      JULY 2000 
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Appendix  
 

Operating Company Agreement: ORR Unique 
Reference Number 

Date of 
Agreement 

Anglia Railways Train Services Ltd T/18/01/95/01 23-07-95 

c2c rail ltd (formerly LTS Rail Ltd) T/18/11/94/01 18-12-94 

Cardiff Railway Company Ltd T/18/02/95/01 28-05-95 

Central Trains Ltd T/18/03/95/01 26-01-96 

Central Trains Ltd  T/18/03/97/01 30-06-97 

Chiltern Railway Company Ltd T/18/04/95/01 30-04-95 

Connex South Central Ltd (formerly Network 
SouthCentral) 

T/18/14/95/01 01-04-95 

Connex South Eastern Ltd (formerly South Eastern 
Train Co) 

T/18/19/95/01 22-09-95 

CrossCountry Trains Ltd  T/18/05/95/01 12-11-95 

Gatwick Express Ltd T/18/07/95/01 23-08-95 

Great Eastern Railway Ltd T/18/08/95/01 12-11-95 

Great North Eastern Railway Ltd (formerly InterCity 
East Coast) 

T/18/06/94/01 01-04-95 

Great Western Trains Company Ltd T/18/09/94/01 18-12-94 

Merseyrail Electrics Ltd T/18/12/96/01 21-03-96 

Midland Main Line Ltd T/18/13/95/01 01-04-95 

North Western Trains Company Ltd T/18/17/96/01 28-03-96 

Northern Spirit Ltd (formerly Regional Railways North 

East Ltd) 

T/18/15/96/01 28-03-96 

ScotRail Railways Ltd T/18/18/96/01 26-03-96 

Silverlink Train Services Ltd (formerly North London 
Railways Ltd) 

T/18/16/96/01 26-03-96 

South West Trains Ltd T/18/21/94/01 31-03-95 

Thames Trains Ltd T/18/22/96/01 23-02-96 

Thameslink Rail Ltd T/18/23/95/01 12-11-95 

Wales and West Passenger Trains Ltd (formerly 
South Wales & West Railway Ltd) 

T/18/20/95/01 11-12-95 

West Anglia and Great Northern Railway Ltd T/18/24/95/01 10-12-95 

West Coast Trains Ltd (formerly InterCity West Coast) T/18/25/95/01 30-04-95 
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Appendix K: Timetable extension notice 
(Stations) 

TO:   the persons whose names are set out in the Appendix to this Notice and the 

Franchising Director 

WHEREAS: 

(a) each person whose name is set out in the Appendix to this Notice is party to one 

or more Station Access Agreements (hereinafter “Relevant Persons”); 

(b) pursuant to the Relevant Paragraph of the Station Access Conditions, I am 

required to give a Review Notice to the applicable Relevant Persons by a date 

which is not later than 31 July 2000; and 

(c) pursuant to the Relevant Paragraph of the Station Access Conditions, I am 

entitled, by notice to the applicable Relevant Persons and the Franchising Director, 

to substitute for any date specified in the Relevant Paragraph a date which is not 

more than 90 days later than each date so specified, provided that I am satisfied 

on reasonable grounds that the information available to me for the purposes of the 

review in question is insufficient in any material respect or that my conclusions as to 

the matters in question are likely to be incomplete or unsatisfactory in any material 

respect if the notice in question is not given. 
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Interpretation 

1. In this Notice: 

“National Station Access Conditions” means the station access conditions in the form 

entitled “National Station Access Conditions 

1996 (England and Wales)” lodged with the Rail 

Regulator on 30 January 1996 by Messrs. 

Slaughter and May and signed by them for the 

purpose of identification; 

“Relevant Paragraph” means, in relation to each station, the paragraph 

contained in the Station Access Conditions 

applicable to that station which is or has the 

same effect as Condition F11.5 of the National 

Station Access Conditions; 

“Station Access Agreement” means any station access agreement to which a 

Relevant Person is a party; and 

“Station Access Conditions” means, in relation to each Station Access 

Agreement, the Station Access Conditions as 

defined for the purposes of that agreement. 

 

2. Unless the context otherwise requires, words and expressions defined in the Station Access 

Conditions shall have the same meaning ascribed to them in this Notice and references to 

the singular include the plural and vice versa as the context admits or requires.  

3. Any reference to a particular provision of the National Station Access Conditions shall also 

be a reference to any provision which has the same effect in any other Station Access 

Conditions and any reference to the amendment of any particular provision of the National 

Station Access Conditions shall also be a reference to the like amendment of any such 

provision that has the same effect in those other Station Access Conditions. 
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Grounds for Extension 

4. In the consultation document entitled “The Periodic Review of Railtrack’s Access Charges: 

Provisional Conclusions on Station Charges and Consultation on the Station Access 

Regime”, dated June 2000 (“the June 2000 Document”) I consulted, inter alia, the 

Relevant Persons and the Franchising Director on my proposal to extend the deadline for 

the Review Notice from 31 July 2000 to 11 September 2000.   

5. I further consulted the aforementioned parties by a letter dated 19 July 2000 (“the July 

2000 letter”) on a proposal to: 

(a) extend the deadline for the Review Notice to 27 October 2000; 

(b) extend the deadline for the submission of the proposed amendments to the Station 

Access Conditions from 15 October 2000 to 12 January 2001; and 

(c) extend the deadline for the approving the proposed amendments from 31 

December 2000 to 30 March 2001. 

6. I have taken into account the representations and objections made to me in response to the 

June 2000 Document and the July 2000 letter in this regard. 

7. For the reasons set out in my letter, dated 27 July 2000, to which this Notice is attached 

and which shall be deemed to be incorporated in this Notice, I am satisfied that my 

conclusions as to the matters in question for the purposes of the current periodic review in 

relation to station charges are likely to be incomplete or unsatisfactory in material respects if 

this Notice is not given. 

Extension 

8. I therefore give notice pursuant to the Relevant Paragraph of the Station Access 

Conditions, that in the Relevant Paragraph of the National Station Access Conditions: 

(a) in Condition F11.5.2(a), 27 October 2000 shall be substituted for 31 July 2000; 

(b) in Condition F11.5.2(b)(i), 12 January 2001 shall be substituted for 15 October 

2000; and  
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(c) in Condition F11.5.2(b)(ii), 30 March 2001 shall be substituted for 31 December 

2000. 

 

TOM WINSOR 

DATED      JULY 2000 
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Appendix 

Anglia Railways Train Services Ltd 

c2c rail ltd (formerly LTS Rail Ltd) 

Cardiff Railway Company Ltd 

Central Trains Ltd 

Chiltern Railway Company Ltd 

Connex South Central Ltd (formerly Network SouthCentral) 

Connex South Eastern Ltd (formerly South Eastern Train Co) 

CrossCountry Trains Ltd  

Gatwick Express Ltd 

Great Eastern Railway Ltd 

Great North Eastern Railway Ltd (formerly InterCity East Coast) 

Great Western Trains Company Ltd 

Merseyrail Electrics Ltd 

Midland Main Line Ltd 

North Western Trains Company Ltd 

Northern Spirit Ltd (formerly Regional Railways North East Ltd) 

ScotRail Railways Ltd 

Silverlink Train Services Ltd (formerly North London Railways Ltd) 

South West Trains Ltd 

Thames Trains Ltd 

Thameslink Rail Ltd 

Wales and West Passenger Trains Ltd (formerly South Wales & West Railway Ltd) 

West Anglia and Great Northern Railway Ltd 

West Coast Trains Ltd (formerly InterCity West Coast) 
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Railtrack PLC 

Freightliner Ltd 

English Welsh & Scottish Railway International Ltd 

English Welsh & Scottish Railway Ltd 

Eurostar (UK) Ltd 

West Coast Railway Company Ltd 

Direct Rail Services Ltd 

London & Continental Railways Ltd 

Heathrow Express Operating Company Ltd 

Venice-Simplon Orient Express Ltd 
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Appendix L: Draft template Schedule 4: 
Possessions regime 

APPLICABLE RULES OF THE ROUTE, APPLICABLE RULES OF THE PLAN, 
COMPENSATION FOR POSSESSIONS AND PROTECTED JOURNEY TIMES 

PART 1:  APPLICABLE RULES OF THE ROUTE AND APPLICABLE RULES OF THE 
PLAN 

 

1. Applicable Rules of the Route 

The Applicable Rules of the Route are those Rules of the Route in force from time to time in 

relation to that part of the Network comprising the Routes. 

2. Applicable Rules of the Plan 

The Applicable Rules of the Plan are those Rules of the Plan in force from time to time in 

relation to that part of the Network comprising the Routes.  
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PART 2:  COMPENSATION FOR POSSESSIONS AND PROTECTED 
JOURNEY TIMES (Applicable from 1 April 2001 to the Summer Change Date 2002) 

 

Explanatory Note:  
 

A. This Part 2 is a transitional provision applying for the first year of the control period.  It is 

identical in all material respects to Part 2 of the 1995 template Schedule 4.    Given the changes to a 

number of provisions in the previous template Schedule 8, cross-references to Schedule 8 in this 

Part 2 have been amended to cross-refer to Appendix 5, where the previous template Schedule 8 is 

reproduced.  The previous template Schedule 8 is thereby incorporated into this agreement but is to 

be used only for the purpose of this Part 2 of Schedule 4.  For all other purposes the previous 

template Schedule 8 is superseded by the revised template Schedule 8. 
 
B. This Explanatory Note does not form part of this Agreement. 

 
1. Definitions 

1.1 In this Schedule 4 and its Appendices unless the context otherwise requires: 

“Competent Authority 

Possession” 

means a Possession: 

 (a) as a result of any Change of Law or any 

Direction of any Competent Authority other 

than the Regulator; or 

 (b) pursuant to an agreement between Railtrack 

and any Competent Authority to the extent 

only that such Possession could otherwise 

have been required pursuant to a Direction 

of that Competent Authority; 

“Competent Authority Rate” shall have the meaning set out in paragraph 5; 
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“Corresponding Day” means in respect of any day (the “first day”) 

 (a) a day in respect of which the Services 

scheduled in the Working Timetable first 

published in respect of that day are the same 

as would have been scheduled on the first 

day but for the Possessions taken on the 

first day and which is contained in: 

 (i) either of the first Summer Timetable 

and the first Winter Timetable 

preceding the Summer Timetable or 

Winter Timetable which includes the 

first day; or 

 (ii) if there is no such day in the 

timetables referred to in (i) above, 

either of the second Summer 

Timetable and the second Winter 

Timetable preceding the Summer 

Timetable or Winter Timetable 

which includes the first day; or 

 (b) where no day is found under (a) above, the 

day in respect of which the Services 

scheduled in the Working Timetable first 

published in respect of that day are most 

similar to the Services which would have 

been scheduled on the first day but for the 

Possessions taken on the first day, and 

which is contained in any of the timetables 

referred to in (a) above; or 

 (c) such other day as the parties may agree; 

“Free Period” means in respect of any point on any Route, the 

period established in accordance with Appendix 4; 
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“Key Journey” means a Train Slot (or part thereof) with the 

characteristics specified in the first, second and third 

columns of Appendix 2 or Appendix 3 being a Train 

Slot consistent with the Train Operator’s permission 

to use under this Agreement; 

“Maximum Journey Time 

Review Notice” 

shall be a notice given by the Regulator requesting 

the parties to agree an amendment to the journey 

time(s) of one or more of the Key Journeys 

specified in Appendix 3 specifying his reasons for 

giving such a notice; 

“Network Possession” means a Possession (other than a Competent 

Authority Possession, Part G Possession or 

Operator Possession) for the purpose of or in 

association with inspection, maintenance, renewal, 

repair, enhancement or other modification of the 

Network or track, including each of the following 

types of restriction where notified for or in 

association with any such purpose: 

 (a) blockage; 

 (b) temporary speed restriction; 

 (c) single line working; 

 (d) interruption to power supplies; 

 (e) diversion; and 

 (f) weave 

 but excluding any restriction of use notified by 

reason of the condition of the Network or track and 

not for or in association with any of the 

aforementioned purposes; 

“Notification Factor” shall have the meaning set out in paragraph 4.2; 

“notified” shall, in respect of a Possession, have the meaning 

set out in paragraph 4.1 and “notification” shall be 

construed accordingly; 
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“Operator Possession” means a Possession of the type referred to in 

paragraph 2.5 

“Part G Possession” means a Possession to implement a Network 

Change in accordance with Part G of the Access 

Conditions but excludes any Competent Authority 

Possession; 

“Period” means each consecutive period of 28 days during 

the term of this Agreement commencing on and 

including 1 April in each year provided that: 

 (a) the first such Period shall commence on 1 

April 2001 and end at 23.59 hours on 27 

April 2001 from which time the subsequent 

Period shall commence; and 

 (b) the length of the first and last such Period in 

any relevant year may be varied by up to 7 

days on reasonable prior notice from 

Railtrack to the Train Operator; 

“Possession” means any restriction of use of all or any part of the 

Routes, notified by or at the direction of Railtrack; 

“Possessions Allowance” means the Network Possessions which Railtrack is 

entitled to notify without making any payment to the 

Train Operator, as provided in paragraphs 2.5 and 

2.9; 

“Railtrack Possession” means a Network Possession or Station 

Possession; 
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“Relevant Costs” means, in respect of any Competent Authority 

Possession, all costs, direct losses and expenses 

(including loss of revenue and, in the case of 

Railtrack, liabilities to other train operators but 

excluding liabilities under this Part 2 of Schedule 4) 

incurred by Railtrack or the Train Operator (as the 

case may be) as a consequence of the taking of that 

Competent Authority Possession; 

“relevant year” shall have the meaning set out in Schedule 7; 

“Retail Price Index” shall have the meaning set out in Schedule 7; 

“Service” shall have the meaning set out in Schedule 8; 

“Station Possession” a Possession (other than a Competent Authority 

Possession, Part G Possession or Operator 

Possession) for the purpose of enabling Railtrack to 

discharge its obligations as landlord of any station to 

inspect, maintain, repair or renew the fabric of that 

station, but shall not include any Possession for the 

purpose of the development of any station; 

“Summer Change Date” means, in respect of a year, the first day of the 

Summer Timetable in that year; 

“Summer Timetable” means the Working Timetable first published in 

respect of a period which commences on the 

Passenger Change Date in or around May in any 

year and ends immediately before the next following 

Passenger Change Date; 

“Timetabled Key Journey” means a Key Journey shown in a Working 

Timetable following acceptance of the Train 

Operator’s Bid in accordance with paragraph 7; 

“Train” shall have the meaning set out in Schedule 8; 
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“weekday” means each of Monday to Friday (inclusive) 

excluding common law and statutory public 

holidays; and 

“Winter Timetable” means the Working Timetable first published in 

respect of a period which commences on the 

Passenger Change Date in or around October in 

any year and ends immediately before the next 

following Passenger Change Date. 

1.2 Subject to paragraph 2.8 a Possession shall be regarded as taken at the time(s) at which 

the notification states it will have effect. 

1.3 Wherever a Suspension Notice is in force, the effects of that Suspension Notice shall be the 

subject of Clause 9 and not of this Schedule 4, and a Possession shall only be treated as a 

Possession to the extent that it involves a restriction of use of all or any part of the Routes 

which is not covered by the restriction under that Suspension Notice. 

1.4 In this Part 2 unless the context otherwise requires references to paragraphs of this 

Schedule 4 are to paragraphs of this Part 2 of Schedule 4 and references to appendices are 

to appendices to this Schedule 4. 

2. APPLICATION OF THIS PART 

2.1 This Part 2 shall have effect from 1 April 2001 to the day before the Summer Change Date 

2002 inclusive. 

2.2 The provisions of this Part 2 shall be without prejudice to: 

(a) Railtrack’s right to take Possessions under or pursuant to the Applicable Rules of 

the Route; and 

(b) any rights pursuant to the Access Conditions that the Train Operator may have to 

challenge any decision of Railtrack pursuant to the Access Conditions; 

and notwithstanding the other provisions of this Part 2 of Schedule 4 Railtrack shall use all 

reasonable endeavours to take Network Possessions which are outside of Free Periods 

within the bounds established by the Possessions Allowance.  Railtrack’s obligation to use 
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all such reasonable endeavours shall be subject to the provisions of Part D of the Access 

Conditions. 

2.3 The provisions in paragraph 2.7 regarding payments by Railtrack shall apply to Possessions 

notified by Railtrack to the Train Operator and taken in accordance with: 

(a) the Applicable Rules of the Route; and 

(b) incorporated into the Working Timetable on any day. 

2.4 Railtrack shall not be obliged to make payments to the Train Operator under this Part 2 of 

Schedule 4 for any Railtrack Possession if and to the extent that it is taken during any Free 

Period. 

2.5 Without prejudice to the provisions of paragraph 2.4, Railtrack shall not be obliged to 

make payments to the Train Operator for the taking in respect of any section of Route 

specified in Column A of Appendix 1 of any Network Possession of a type specified in 

Column B of Appendix 1 for that section of Route for a duration which is equal to or less 

than that specified in Column C of Appendix 1 for that section of Route during any period 

to which Appendix 1 applies (the “relevant period”) if and to the extent that: 

(a) the total number of such Network Possessions for that section of Route not falling 

wholly within Free Periods, notified by Railtrack to the Train Operator as being 

required during the relevant period does not exceed the relevant threshold 

specified in the relevant segment in Column D of Appendix 1; and 

(b) that Network Possession is taken on more than 28 days’ notification to the Train 

Operator;  

and for these purposes: 

(i) where any Network Possession is taken in respect of more than one 

section of Route specified in Column A of Appendix 1, that Network 

Possession shall be treated as a separate Network Possession in respect 

of each section of Route; and 

(ii) where two or more Network Possessions are taken contemporaneously 

in respect of a single section of Route specified in Column A of 
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Appendix 1, those Network Possessions shall be treated as separate 

Network Possessions unless otherwise specified in Appendix 1. 

2.6 Railtrack shall not be obliged to make any payments to the Train Operator for any one or 

more Possessions to the extent: 

(a) required as a result of any damage to the Network or track or Environmental 

Damage which in each case: 

(i) arises wholly or mainly from the operations of the Train Operator or its 

failure to comply with its obligations under this Agreement; and 

(ii) Railtrack demonstrates is in excess of fair wear and tear arising from use 

of the Network or track by the Train Operator; or  

(b) requested by the Train Operator (other than for the purposes of inspection, 

maintenance, renewal or repair of the Network). 

2.7 Subject to paragraphs 2.4, 2.5 and 2.6 Railtrack shall make payments to the Train 

Operator for Possessions taken on or in relation to the Routes on the following basis: 

(a) for each Railtrack Possession which is outside the Possessions Allowance, in 

accordance with paragraph 3; 

(b) for each Competent Authority Possession, at the Competent Authority Rate; and 

(c) for each Part G Possession, in accordance with Part G of the Access Conditions. 

2.8 Railtrack shall be deemed to have taken a Railtrack Possession where having notified that 

Possession to the Train Operator Railtrack cancels that Possession: 

(a) if that Possession is one or one of a series of Railtrack Possessions which is taken 

on five or more consecutive days or is one of a number of Railtrack Possessions 

taken on the same day in each of six or more consecutive weeks, after 7 days 

prior to the Priority Date for the relevant Passenger Development Period; and 

(b) if otherwise, on less than 112 days’ notice to the Train Operator. 
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2.9 In respect of Possessions within the Possessions Allowance, where having notified any such 

Possession to the Train Operator, Railtrack cancels such Possession: 

(a) if such Possession is one or one of a series of Railtrack Possessions which is taken 

on five or more consecutive days or is one of a number of Railtrack Possessions 

taken on the same day in each of six or more consecutive weeks, 7 days or more 

prior to the Priority Date for the relevant Passenger Development Period; and 

(b) if otherwise, on 112 days’ notice or more to the Train Operator 

(in this paragraph 2.9 a “cancelled Possession”), there shall be deemed to be included in 

the Possessions Allowance the first Network Possession (if any) notified after the 

cancellation of such cancelled Possession: 

(i) which is to be taken in The Office of the Rail Regulator same period for 

the purposes of the Possessions Allowance as the period in which the 

cancelled Possession was to have been taken; 

(ii) which, having regard to its type, duration and the section of Route which 

it affects could be included in the Possession Allowance in place of such 

cancelled Possession, but save for the operation of this paragraph 2.9 

would not be so included because the relevant Possessions Allowance is 

exhausted; and 

(iii) which is not otherwise deemed to be included in the Possessions 

Allowance under this paragraph 2.9. 

2.10 If and to the extent that due to Operator Disruption (as defined in Appendix 5), Railtrack 

does not undertake works planned in respect of a Railtrack Possession then to that extent: 

(a) Railtrack shall not be obliged to pay any compensation for that Possession under 

paragraph 3; and 

(b) where that Possession is within the Possessions Allowance, such Possession shall 

be deemed to be a cancelled Possession under paragraph 2.9 and that paragraph 

shall apply subject to the omission of sub-paragraph 2.9 (a) of that paragraph. 
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3. RAILTRACK POSSESSIONS OUTSIDE THE POSSESSIONS ALLOWANCE 

3.1 Railtrack shall calculate the compensation payable in respect of all Railtrack Possessions 

outside the Possessions Allowance which are taken or deemed to be taken on the same 

day and have the same Notification Factor by applying the Amended Timetable provisions 

in paragraph 14 of Appendix 5 (as amended by this paragraph 3) as if such Possessions 

were Railtrack Disruption and multiplying the resultant amount by the relevant Notification 

Factor. 

3.2 Railtrack shall calculate the compensation for the Railtrack Possessions referred to in 

paragraph 3.1 separately in respect of: 

(a) those Railtrack Possessions which are taken into account in the First Working 

Timetable for the day on which they are taken or deemed to be taken; and 

(b) those Railtrack Possessions which are not so taken into account but are taken into 

account in the Applicable Timetable for the day on which they are taken or 

deemed to be taken. 

3.3 In respect of Railtrack Possessions of the type referred to in paragraph 3.2(a): 

(a) references to the First Working Timetable shall be deemed to be references to the 

Working Timetable first published in respect of the Corresponding Day; and 

(b) references to the Applicable Timetable shall be deemed to be references to the 

First Working Timetable in respect of the day on which such Railtrack Possessions 

are taken or deemed to be taken. 

3.4 For the purposes of this paragraph 3, paragraph 14.1(c) of Appendix 5 shall not apply.  

Where any amendment to the relevant timetable is made to take account of more than one 

of the causes listed below, then Railtrack shall determine the extent to which the amendment 

resulted from each such cause on the assumption that they had an incremental effect in the 

following order: 

(a) effects of a Suspension Notice; 

(b) Possessions other than Railtrack Possessions; 
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(c) Railtrack Possessions wholly in the Free Period; 

(d) Possessions within the Possessions Allowance; 

(e) Railtrack Possessions having a Notification Factor of 0.5; 

(f) Railtrack Possessions having a Notification Factor of 0.6; 

(g) Railtrack Possessions having a Notification Factor of 0.8; 

(h) Railtrack Possessions having a Notification Factor of 1.0; 

(i)  Railtrack Disruption/Operator Disruption/Joint Disruption. 

3.5 For the purposes of this paragraph 3, in paragraph 14.3 of Appendix 5 RB shall be equal to 

zero. 

3.6 Terms defined in Appendix 5 which appear in paragraphs 3.1 to 3.5 shall have the same 

meaning in those paragraphs as they bear in Appendix 5. 

3.7 In respect of any day for which compensation may be payable under this paragraph 3, 

Railtrack shall consult with the Train Operator as soon as reasonably practicable (including 

where practicable before that day and in any event within 7 days of the end of the Period in 

which that day falls) regarding any Corresponding Day, the amendments to the relevant 

timetable and the causes of such amendments, and shall provide such supporting information 

as the Train Operator may reasonably request. 

4. NOTIFICATION 

4.1 For the purposes of this Part 2 of Schedule 4 details of a Possession shall be treated as 

notified to the Train Operator when the Train Operator is supplied by Railtrack with 

sufficient information to determine in respect of that Possession: 

(a) its type; 

(b) its duration; 

(c) its location; 
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(d) the time(s) at which it will commence; and 

(e) the time(s) at which it will cease 

and any other information reasonably required by the Train Operator so as to determine the 

likely effect of that Possession on Trains, whether supplied as part of the Applicable Rules of 

the Route or amendments to the Applicable Rules of the Route in accordance with the 

procedures established under Condition D2.4.8 of the Access Conditions. 

4.2 The Notification Factor in respect of a Railtrack Possession shall be equal to: 

(a) 0.5, if details of the Possession are notified to the Train Operator as part of the 

Bidding Information for the first Bidding Period in the relevant Passenger 

Development Period applicable to the period when the Railtrack Possession is 

taken; 

(b) 0.6, if details of the Railtrack Possession are notified to the Train Operator after 

the date referred to in paragraph 4.2(a), but more than 72 days before the 

Railtrack Possession is taken; 

(c) 0.8, if details of the Railtrack Possession are notified to the Train Operator 72 

days or less, but more than 28 days, before the Railtrack Possession is taken; and 

(d) 1.0, if details of the Railtrack Possession are notified to the Train Operator 28 

days or less, but not later than 2200 hours on the day prior to the day on which 

the Railtrack Possession is taken. 

5. COMPETENT AUTHORITY RATE 

5.1 The Competent Authority Rate in respect of a Competent Authority Possession shall be 

calculated as follows: 

(a) where the compensation to Railtrack paid by or at the Direction of the relevant 

Competent Authority or in connection with any Change of Law or pursuant to the 

agreement between Railtrack and the Competent Authority in relation to the 

carrying out of the works which are the subject of the Competent Authority 

Possession is sufficient to cover the Relevant Costs of the Train Operator and of 

Railtrack, the Relevant Costs of the Train Operator; and 
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(b) where such compensation is not so sufficient, such proportion of that 

compensation as the Train Operator’s Relevant Costs bears to the sum of 

Railtrack’s Relevant Costs and the Train Operator’s Relevant Costs in respect of 

that Possession. 

5.2 Railtrack shall use all reasonable endeavours to negotiate with the relevant Competent 

Authority a level of compensation in respect of the Competent Authority Possession which is 

sufficient to ensure that the Train Operator receives compensation for all of its Relevant 

Costs, and shall from time to time consult with the Train Operator and keep the Train 

Operator informed in reasonable detail of the progress of such negotiations. 

5.3 Within 28 days of the end of each Period in which a Competent Authority Possession is 

taken, the Train Operator shall notify Railtrack of its Relevant Costs and the Relevant Costs 

which it reasonably expects to incur in respect of each such Competent Authority 

Possession, including reasonable details of any of such Relevant Costs which are not fully 

determined.  Save to the extent that the Train Operator so notifies any Relevant Costs, any 

such costs shall not be regarded as Relevant Costs.  Within 10 days of determination of any 

Relevant Costs which are notified as not fully determined, the Train Operator shall serve a 

supplemental notice on Railtrack, including final details of such Relevant Costs. 

5.4 Within 28 days of receipt of information under paragraph 5.3, Railtrack shall notify the Train 

Operator of its Relevant Costs, including reasonable details of any of such Relevant Costs 

which are not fully determined.  Within 10 days of receiving notification of the determination 

of any Relevant Costs which were previously notified as not fully determined, Railtrack shall 

serve a supplemental notice on the Train Operator, including final details of Railtrack’s 

Relevant Costs which had been notified as not fully determined. 

5.5 Railtrack shall be obliged in respect of each Competent Authority Possession to notify the 

Train Operator of any compensation received in respect of that Competent Authority 

Possession within 7 days of such receipt and shall pay such compensation into an 

interest-bearing account and retain such compensation in such an account until distributed in 

accordance with this paragraph 5. 

5.6 Where all Relevant Costs have been finally determined in respect of a Competent Authority 

Possession for which compensation has been received by Railtrack, Railtrack shall in respect 

of that Possession: 
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(a) forward to the Train Operator a calculation of such sums as are due to the Train 

Operator in respect of that Possession; and 

(b) pay to the Train Operator any compensation due in accordance with this 

paragraph 5 together with any interest accrued thereon in the interest-bearing 

account less any interim payments already made for that Possession under 

paragraph 5.8 

within 28 days after receipt of such compensation or after final determination of all Relevant 

Costs, whichever is the later. 

5.7 Where Railtrack has received compensation in respect of a Competent Authority Possession 

for which the Relevant Costs have not been fully determined within 28 days of such receipt, 

Railtrack shall within 35 days of such receipt forward to the Train Operator in respect of that 

Possession, a statement of: 

(a) all Relevant Costs which have been fully determined; 

(b) all Relevant Costs of which Railtrack is aware and which have not been fully 

determined; 

(c) interim payments already made under paragraph 5.8 in respect of that Possession; 

and 

(d) its proposals for making an interim payment in respect of that compensation. 

5.8 Within 10 days of receipt of a statement under paragraph 5.7 from Railtrack, the Train 

Operator shall notify Railtrack of any aspects of Railtrack’s proposals which the Train 

Operator disputes, giving reasons for any dispute.  Save to the extent that any such disputes 

are so notified, the Train Operator shall be deemed to have agreed the contents of 

Railtrack’s proposals.  Railtrack shall within 14 days after receipt of such statement make 

interim payments out of the interest-bearing account in accordance with its proposals, save 

to the extent that Railtrack has received notice from the Train Operator or another train 

operator affected by that Possession disputing such proposals. 

5.9 Where a party disputes any statement of Relevant Costs served under paragraph 5.3 or 

paragraph 5.4, any calculation of compensation due under paragraph 5.6 or any proposal 

for an interim payment under paragraph 5.7, that party shall notify the other within 10 days 



Periodic Review of Railtrack's Access Charges: Draft Conclusions Volume II 

 
 

July 2000 • OFFICE of the RAIL REGULATOR  
38 

of receipt of the statement, calculation or proposal (as the case may be) and the procedure 

set out in paragraph 6.3 shall apply with effect from the date of that notice as if the notice 

was a notice served under paragraph 6.2.  

5.10 The parties acknowledge that the Train Operator shall only be entitled to compensation at 

the Competent Authority Rate in respect of Competent Authority Possessions, and shall not 

be entitled to any other compensation under Part G of the Access Conditions in respect of 

such Possessions. 

6. CALCULATIONS IN RESPECT OF POSSESSIONS 

6.1 Within 14 days after the end of each Period, Railtrack shall provide the Train Operator with 

a statement showing in sufficient detail to enable the Train Operator to make an informed 

assessment thereof: 

(a) all Possessions taken during that Period and distinguishing between; 

(i) Possessions within the Possessions Allowance; 

(ii) Railtrack Possessions outside the Possessions Allowance; 

(iii) Competent Authority Possessions; 

(iv) Part G Possessions; and 

(v) Operator Possessions; and 

(b) any compensation payable in respect of the Railtrack Possessions identified in sub-

paragraph 6.1.1(a)(ii). 

6.2 Within 10 days of receipt of each such statement from Railtrack, the Train Operator shall 

notify Railtrack of any aspects of the statement which it disputes, giving reasons for any 

dispute.  Save to the extent that any such disputes are so notified, the Train Operator shall be 

deemed to have agreed the contents of each statement. 

6.3 The parties shall, within 7 days of service of any notice under paragraph 6.2, meet to discuss 

any disputed aspects of the statement with a view to resolving all disputes in good faith.  If, 

for any reason, within 7 days of that meeting, the parties are still unable to agree any 
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disputed aspects of the statement, each party shall promptly (and in any event within 7 days) 

prepare a written summary of the disputed aspects of the statement and the reasons for each 

such dispute and submit such summaries to the senior officer of each party.  The senior 

officers shall, within 28 days of the first meeting of the parties, meet with a view to resolving 

all disputes.  If no resolution results before the expiry of 14 days following that meeting, then 

either party may require that the matter be resolved by the Access Dispute Resolution 

Committee and if either party is dissatisfied with the decision of that Committee or the ruling 

of the Chairman thereof (as the case may be) such party shall be entitled to refer the matter 

for arbitration, pursuant in each case to Part 3 of the Access Dispute Resolution Rules. 

7. FASTEST AND MAXIMUM JOURNEY TIMES 

7.1 Subject to paragraph 7.2, Railtrack shall in each Passenger Development Period accept at 

least one Bid made by the Train Operator on or before the relevant Priority Date for at least 

one of each of the Key Journeys specified in Appendix 2 in respect of each weekday and 

with a journey time no longer than the journey time specified therefor in the fourth column of 

Appendix 2.  For this purpose, Railtrack shall be regarded as having accepted a Bid even if 

it has exercised a Flexing Right in relation to that Bid, provided Railtrack does not do so in a 

way which:  

(a) causes the journey time of the Key Journey to exceed the journey time specified; 

(b) changes the start or end point of the Key Journey specified; or 

(c) reduces the number of stops for that Key Journey or otherwise changes the calling 

pattern for that Key Journey in such a way as no longer to be consistent with the 

characteristics specified in the second column of Appendix 2; 

such limitations on the exercise of Railtrack’s Flexing Rights being in addition to any other 

limitations on Railtrack’s Flexing Rights in relation to such Key Journey under Schedule 5. 

7.2 Railtrack shall not be required to accept a Bid pursuant to paragraph 7.1 in respect of any 

weekday unless the Train Operator bids for at least three Trains with the characteristics 

specified or deemed to be specified in Appendix 2, on that weekday. 

7.3 Nothing in this paragraph 7 shall restrict Railtrack’s ability to exercise its Flexing Rights (if 

any) with respect to the departure time of any Key Journey. 
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7.4 Railtrack shall not exercise a Flexing Right in relation to any particular Bid made by the Train 

Operator for a Key Journey of the type specified in Appendix 3 in respect of any weekday 

in such a way as to result in the journey time for that Key Journey exceeding the relevant 

journey time specified therefor in the fourth column of Appendix 3.   

7.5 If the Trains corresponding to a Timetabled Key Journey specified in Appendix 2 fail to 

achieve their planned journey time in accordance with the Working Timetable on 90% or 

more of the weekdays in any Passenger Timetable Period then, to the extent that such Trains 

are delayed due to the effects of the state and condition of the Network, the state and 

condition of the Network shall be deemed to be a Network Change within the meaning of 

paragraph (iii) of the definition of Network Change and the provisions of Part G of the 

Access Conditions shall apply. 

7.6 If there is a Network Change which would adversely affect any part of the Network relevant 

to any Key Journey or any circumstance which is deemed to be a Network Change under 

paragraph 7.5 then the parties shall endeavour to agree a revised journey time for that Key 

Journey to be specified in the fourth column of Appendix 2 and/or the fourth column of 

Appendix 3 as the case may be.  Such revised journey time shall apply from the date of the 

Network Change or deemed Network Change. 

7.7 If the parties fail to agree such revised journey time within 3 months of the request of either 

party for revision of the relevant journey time then either party may require that the matter be 

resolved in accordance with Part 2 of the Access Dispute Resolution Rules by mediation and 

if either party is dissatisfied with the outcome of any such mediation it shall be entitled to 

refer the matter for arbitration in accordance with Part 3 of the Access Dispute Resolution 

Rules. 

7.8 Railtrack shall not propose, nor agree to, any amendments to the Applicable Rules of the 

Route or the Applicable Rules of the Plan which would prevent it from accommodating: 

(a) at least one of each of the Key Journeys specified in Appendix 2 in respect of each 

weekday with a journey time no longer than the journey time specified therefor in 

the fourth column of Appendix 2; and 

(b) for each Key Journey of the type specified in Appendix 3, a journey time which 

does not exceed the relevant journey time specified therefor in the fourth column of 

Appendix 3. 
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7.9 Subject to paragraph 7.10, Railtrack shall indemnify the Train Operator, and keep it 

indemnified, from and against all costs, direct losses and expenses (including loss of revenue) 

incurred by the Train Operator as a consequence of any breach by Railtrack of any of its 

obligations under paragraph 7.8, unless: 

(a) that breach is the result of and occurs contemporaneously with any one or more 

Railtrack Possession, Part G Possession, Competent Authority Possession or 

Operator Possession; or 

(b) that breach is the result of any incident which would have been taken into account 

under Appendix 5 (other than a restriction of the type referred to in paragraph (b) 

of the definition of Railtrack Disruption in Appendix 5 to the extent that it is in 

force for more than 28 days. 

7.10 Any claim made by the Train Operator under paragraph 7.9 in respect of a relevant breach 

shall be made no later than 12 months after the date on which the Train Operator first 

suffered any cost, loss or expense as a consequence of the relevant breach. 

7.11 The Train Operator agrees not to seek any injunctive relief or specific performance in order 

to enforce any rights under this paragraph 7 other than its rights under paragraph 7.1. 

7.12 Following the service of a Maximum Journey Time Review notice, the parties shall negotiate 

with a view to agreeing and submitting to the Regulator for his approval changes to the 

Agreement to amend the journey time(s) of those Key Journeys specified in Appendix 3 

which are identified in the notice (a “relevant change”). 

7.13 If the parties fail to reach agreement on a relevant change within 45 days of service of the 

Maximum Journey Time Review notice, the matter shall be referred to expert determination 

in accordance with Part D of the Access Dispute Resolution Rules save that: 

(a) the parties shall each request that the expert’s determination in writing is delivered 

to the parties no later than 30 days after the date of referral of the matter to the 

expert, and that the expert establishes such rules and procedures for the conduct 

of the determination as he sees fit having regard to that timescale;  

(b) the parties shall each request that the expert shall have regard to the reasons given 

by the Regulator for the service of the Maximum Journey Time Review notice; and 
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(c) each of the parties shall abide by the rules and procedures established by the 

expert. 

7.14 The relevant change agreed in accordance with paragraph 7.12 or determined in accordance 

with paragraph 7.13 shall be submitted within 14 days of it being so agreed or determined to 

the Regulator for his approval. 

7.15 A modification notice shall be a notice given to the parties by the Regulator, following 

consultation with the parties and the Franchising Director (and such other persons as the 

Regulator shall consider appropriate).  The modification notice shall specify those 

modifications which the Regulator considers appropriate to be made to the relevant change. 

7.16 This Agreement shall have effect with: 

(a) any relevant change which has been approved by the Regulator; or 

(b) in a case where the Regulator has given a modification notice the relevant change 

together with any modifications thereto as are specified in the modification notice. 

7.17 The Regulator shall be entitled, by notice to the parties and the Franchising Director, to 

substitute for any date or period specified in paragraph 7.13 or 7.14, a date which is not 

more than 180 days later, or a period which is not more than 180 days longer than that so 

specified.  

7.18 Notices under paragraph 7.17 may be given at any time and from time to time, provided: 

(a) the Regulator has consulted the parties and the Franchising Director and has taken 

into account any representations or objections which any of them have made to 

him within such period as he shall have specified for the purpose; and 

(b) where the notice is given after the date or the expiry of the period to which it 

relates, it shall not: 

(i) be given later than 30 days after such date or expiry; and 

(ii) substitute a date which is, or a period which expires, later than 60 days 

after the date or period to which it relates. 



Periodic Review of Railtrack's Access Charges: Draft Conclusions Volume II 

 
 

 OFFICE of the RAIL REGULATOR • July 2000 3 7 43 

8 PAYMENTS 

8.1 In respect of Railtrack Possessions taken in any Period Railtrack shall make payment to the 

Train Operator of the amount (if any) due to the Train Operator under this Part 2 of 

Schedule 4 within 28 days after the end of that Period. 

8.2 Payments in respect of Competent Authority Possessions shall be made in accordance with 

paragraph 5. 

8.3 Where any payment which is the subject of paragraph 8.1 or 8.2 is in dispute: 

(a) the undisputed amount shall be paid in accordance with this paragraph 8; 

(b) the disputed balance shall be paid within 28 days after the dispute is resolved or 

determined; 

(c) the disputed balance shall carry interest (Incurred daily and compounded monthly) 

at the Default Interest Rate from the date at which such balance would but for such 

dispute have been due to be paid. 
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 PART 3:  COMPENSATION FOR POSSESSIONS AND PROTECTED 
JOURNEY TIMES (Applicable from the Summer Change Date 2002) 

1. Definitions 

In this Schedule 4 and its Appendices unless the context otherwise requires: 

“Applicable Timetable” means, in respect of a day, that part of the Working 

Timetable in respect of that day which is required to 

be drawn up in accordance with Access Condition 

D1.5.1 as at 2200 hours on the day prior to that 

day; 

“Competent Authority 

Possession” 

means a Possession: 

 (a) as a result of any Change of Law or any 

Direction of any Competent Authority other 

than the Regulator; or 

 (b) pursuant to an agreement between Railtrack 

and any Competent Authority to the extent 

only that the Possession could otherwise 

have been required pursuant to a Direction 

of that Competent Authority; 

“Competent Authority Rate” shall have the meaning set out in paragraph 4; 
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“Corresponding Day” means in respect of any day (the “first day”) 

 (a) a day: 

(i) in respect of which the Services 

scheduled in the Working Timetable 

first published in respect of that day 

are the same as would have been 

scheduled on the first day but for 

the Possessions taken on the first 

day; 

(ii) which is contained in the Summer 

Timetable or the Winter Timetable 

(as the case may be) immediately 

preceding the Summer Timetable or 

Winter Timetable which includes the 

first day; and 

(iii) in respect of which there were no 

restrictions on use of all or any part 

of the Routes; or 

 (b) where no day is found under (a) above, 

either: 

(i)        such other day as the parties may 

agree; or 

 (ii)       such other arrangements as the 

parties may agree, based on the 

rights in Schedule 5, the Maximum 

Journey Time protection in 

paragraph 6 of this Part 3 and the 

Cancellation Minutes in Column E 

of Appendix 1 to Schedule 8; 

“CTRL Possession” shall have the meaning set out in Part 4 of this 

Schedule 4; 
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“First Working Timetable” means, in respect of a day, the version of the 

Working Timetable required to be issued by 

Railtrack to the Train Operator in respect of that 

day pursuant to Access Condition D1.5.3; 

“Key Journey” means a Train Slot (or part thereof) with the 

characteristics specified in the first, second and third 

columns of Appendix 1 or Appendix 2 being a Train 

Slot consistent with the Train Operator’s permission 

to use under this Agreement; 

“Maximum Journey Time 

Review Notice” 

means a notice given by the Regulator at any time 

requesting the parties to agree an amendment to the 

journey time(s) of one or more Key Journeys which 

specifies his reasons for giving such a notice; 

“Modification Notice” means a notice given by the Regulator under 

paragraph 6.13; 

“Monitoring Point” shall have the meaning set out in Schedule 8; 

“Notification Factor” shall have the meaning set out in paragraph 3.2; 

“Period” means each consecutive period of 28 days during 

the term of this Agreement commencing at 0:00 on 

1 April in each year, provided that the length of the 

first and last such Period in any year may be varied 

by up to 7 days on reasonable prior notice from 

Railtrack to the Train Operator;  
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“Possession” means, in respect of a day: 

(a) in the case of restrictions on use of all or 

any part of the Routes notified by Railtrack 

less than twenty-six weeks before the 

relevant Passenger Change Date, any 

difference between the Applicable 

Timetable on that day as compared to the 

First Working Timetable in respect of that 

day; or 

(b) in the case of restrictions on use of all or 

any part of the Routes notified by Railtrack 

more than twenty-six weeks before the 

relevant Passenger Change Date, any 

difference between the First Working 

Timetable in respect of that day as 

compared to the Applicable Timetable on 

the Corresponding Day; 

“Railtrack Possession” means any Possession other than a Competent 

Authority Possession, a CTRL Possession or, if 

applicable, a Thameslink Possession; 

“Relevant Costs” means, in respect of any Competent Authority 

Possession, all costs, direct losses and expenses 

(including loss of revenue and, in the case of 

Railtrack, liabilities to other train operators but 

excluding liabilities under this Part 3 of Schedule 4) 

incurred by Railtrack or the Train Operator (as the 

case may be) as a consequence of the taking of that 

Competent Authority Possession; 

“relevant year” shall have the meaning set out in Schedule 7; 

“Service” shall have the meaning set out in Schedule 8; 

“Service Group” shall have the meaning set out in Schedule 8; 
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“Summer Change Date” means, in respect of a year the first day of the 

Summer Timetable in that year; 

“Summer Timetable” means the Working Timetable first published in 

respect of a period which commences on the 

Passenger Change Date in or around May in any 

year and ends immediately before the next following 

Passenger Change Date; 

“Thameslink Possession” shall have the meaning set out in Part 4 of this 

Schedule 4; 

“Timetabled Key Journey” means a Key Journey shown in a Working 

Timetable following acceptance of the Train 

Operator’s Bid in accordance with paragraph 6; 

“weekday” means each of Monday to Friday (inclusive) 

excluding common law and statutory public 

holidays; and 

“Winter Timetable” means the Working Timetable first published in 

respect of a Period which commences on the 

Passenger Change Date in or around October in 

any year and ends immediately before the next 

following Passenger Change Date. 

1.2 Interpretation 

(a) A Possession shall be deemed to be taken at the time(s) at which the notification 

under paragraph 3.3 states it will have effect. 

(b) Unless the context otherwise requires references in this Part 3 to paragraphs are to 

paragraphs of this Part and references to appendices are to the appendices to this 

Schedule 4. 

1.3 Suspension Notices 

Wherever a Suspension Notice is in force, the effects of that Suspension Notice shall be the 

subject of Clause 9 and not of this Schedule 4.  A Possession shall only be treated as a 
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Possession to the extent that it involves a restriction of use of all or any part of the Routes 

which is not covered by the restriction under that Suspension Notice. 

2. Application of this part 

2.1 Entry into Effect 

This Part 3 shall have effect from the Summer Change Date 2002. 

2.2 Applicable Rules of the Route and Access Conditions 

The provisions of this Part 3 shall be without prejudice to: 

(a) Railtrack’s right to take Possessions under or pursuant to the Applicable Rules of 

the Route; and 

(b) any rights pursuant to the Access Conditions that the Train Operator may have to 

challenge any decision of Railtrack. 

2.3 Train Operator Possessions 

Railtrack shall not be obliged to make any payments to the Train Operator for any one or 

more Possessions to the extent: 

(a) required as a result of any damage to the Network or track or Environmental 

Damage which in each case: 

(i) arises wholly or mainly from the operations of the Train Operator or its 

failure to comply with its obligations under this Agreement; and 

(ii) Railtrack demonstrates is in excess of fair wear and tear arising from use of 

the Network or track by the Train Operator; or  

(b) requested by the Train Operator (other than for the purposes of inspection, 

maintenance, renewal or repair of the Network). 
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2.4 Railtrack Payments 

(a) The provisions in this paragraph regarding payments by Railtrack shall apply to 

Possessions notified by Railtrack to the Train Operator: 

(i) in accordance with the Applicable Rules of the Route; and 

(ii) incorporated into the Working Timetable on any day. 

(b) Subject to paragraph 2.3, Railtrack shall make payments to the Train Operator in 

accordance with the procedure in paragraph 5 in respect of Possessions taken on 

or in relation to the Routes on the following basis: 

(i) for each Railtrack Possession, in accordance with paragraph 3; 

(ii) for each Competent Authority Possession, in accordance with paragraph 5; 

and 

(iii) for each CTRL and Thameslink Possession, in accordance with Part 4 of 

this Schedule 4. 

3. Compensation for Railtrack possessions 

3.1 Calculations 

For each Period and for each Service Group Railtrack shall calculate the compensation 

payable in respect of all Railtrack Possessions (RP) which are taken or deemed to be taken 

in that Period by applying the following formula: 

 RP = (Σ(WACM + EJT) – RPP) � RPR � NF  

where: 
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WACM  is the weighted average cancellation minutes for the Service(s) (or part(s) thereof) 

in that Service Group which have been cancelled, calculated in accordance with the 

following formula: 

  WACM = CM � Σ (MPWnt) 

           MPW 

where: 

CM  is the Cancellation Minutes for the Service Group in question 

specified in Column E of Appendix 1 to Schedule 8; 

MPWnt  is the sum of the weighting attributable to each of the Monitoring 

Points not triggered for the Service, as specified in Column J of 

Appendix 1 to Schedule 8;  

MPW  is the sum of the weighting attributable to each of the Monitoring 

Points for the Service, as specified in Column J of Appendix 1 to 

Schedule 8;and 

Σ  is the sum across all Services in the Service Group; 

EJT  is the extended journey time in respect of Services in that Service Group which 

are not cancelled, being the difference between the actual journey time and the 

journey time scheduled in the First Working Timetable or, in the case of 

Possessions notified more than twenty-six weeks before the relevant Passenger 

Change Date, the difference between the actual journey time and the journey time 

on the Corresponding Day; 

RPP is the Railtrack Performance Point for the Service Group as defined in Schedule 

8 and specified in Column B of Appendix 1 to Schedule 8; 

RPR  is the Railtrack Payment Rate Specified in Column E of Appendix 1 to 

Schedule 8;  

NF  is the Notification Factor set out in paragraph 3.2; and 

Σ is the sum over all Railtrack Possessions and all days in the period. 
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3.2 Notification Factors 

The Notification Factor in respect of a Railtrack Possession shall be equal to: 

(a) 5%, if details of the Possession are notified to the Train Operator more than forty-

six weeks before the relevant Passenger Change Date; 

(b) 50%, if details of the Possession are notified to the Train Operator less than forty-

six weeks before the relevant Passenger Change Date but more than twenty-two 

weeks before the day on which the Railtrack Possession is taken; and 

(c) 100%, if details of the Railtrack Possession are notified to the Train Operator less 

than twenty-two weeks before the day on which the Railtrack Possession is taken. 

3.3 Form of Notification 

(a) For the purposes of this Part 3, details of a Possession shall be treated as notified 

to the Train Operator when the Train Operator is supplied by Railtrack with 

sufficient information to determine in respect of that Possession: 

(i) its type; 

(ii) its duration; 

(iii) its location; 

(iv) the time(s) at which it will commence; 

(v) the time(s) at which it will cease; and  

(vi) any other information reasonably required by the Train Operator so as 

to determine the likely effect of that Railtrack Possession on its Trains, 

whether supplied as part of the Applicable Rules of the Route or 

amendments to the Applicable Rules of the Route in accordance with 

the procedures established under Access Condition D2.4.8.   
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(b) The Possession shall be treated as having been notified on the date when the 

information required under paragraph 3.3(a) is first provided, regardless of 

whether: 

(i) only part of the Possession is taken; and/or  

(ii) a change is required by the relevant sub-committee of the Access 

Dispute Resolution Committee or the arbitrator pursuant to the Access 

Dispute Resolution Rules. 

3.4 Consultation 

In respect of any day for which compensation may be payable under this paragraph 3, 

Railtrack shall consult with the Train Operator as soon as reasonably practicable (including 

where practicable before that day and in any event within 7 days of the end of the Period in 

which that day falls) regarding any Corresponding Day, the amendments to the relevant 

timetable and the causes of such amendments.  Railtrack shall provide such supporting 

information as the Train Operator may reasonably request. 

4. Competent Authority Rate 

4.1 Calculations 

The Competent Authority Rate shall be calculated as follows: 

(a) where any compensation paid to Railtrack in relation to a Competent Authority 

Possession is sufficient to cover the Relevant Costs of the Train Operator and of 

Railtrack, the Relevant Costs of the Train Operator; and 

(b) where such compensation is not so sufficient, such proportion of that 

compensation as the Train Operator’s Relevant Costs bears to the sum of 

Railtrack’s Relevant Costs and the Train Operator’s Relevant Costs in respect of 

that Competent Authority Possession. 

4.2 Negotiation of Compensation with Competent Authority  

Railtrack shall use all reasonable endeavours to negotiate with the relevant Competent 

Authority a level of compensation in respect of the Competent Authority Possession which is 



Periodic Review of Railtrack's Access Charges: Draft Conclusions Volume II 

 
 

July 2000 • OFFICE of the RAIL REGULATOR  
54 

sufficient to ensure that the Train Operator receives compensation for all of its Relevant 

Costs.  Railtrack shall from time to time consult with the Train Operator and keep the Train 

Operator informed in reasonable detail of the progress of such negotiations. 

4.3 Notification of Train Operator’s Relevant Costs 

(a) Within 28 days of the end of each Period in which a Competent Authority 

Possession is taken, the Train Operator shall supply to Railtrack: 

(i) details of its Relevant Costs; and  

(ii) reasonable details of any of its Relevant Costs which are not fully 

determined.   

(b) Save to the extent that the Train Operator supplies details of its Relevant Costs 

under sub-paragraph 4.3(a), such costs shall not be regarded as Relevant Costs.   

(c) Within 10 days of determination of any Relevant Costs which are supplied under 

sub-paragraph 4.3(a)(ii) as not fully determined, the Train Operator shall serve a 

supplemental notice on Railtrack, including final details of such Relevant Costs. 

4.4 Notification of Railtrack’s Relevant Costs 

(a) Within 28 days of receipt of information under paragraph 4.3(a), Railtrack shall 

supply to the Train Operator: 

(i) details of its Relevant Costs; and  

(ii) reasonable details of any of its Relevant Costs which are not fully 

determined.   

(b) Save to the extent that Railtrack supplies details of its Relevant Costs under sub-

paragraph 4.4(a), such costs shall not be regarded as Relevant Costs.  

(c) Within 10 days of determination of any Relevant Costs details of which are 

supplied under sub-paragraph 4.4(a)(ii) as not fully determined, Railtrack shall 

serve a supplemental notice on the Train Operator, including final details of such 

Relevant Costs. 
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4.5 Compensation Received by Railtrack 

Railtrack shall inform the Train Operator of compensation received in respect of each 

Competent Authority Possession within 7 days of receipt of the compensation.  Railtrack 

shall pay the compensation into an interest-bearing account and retain it in such an account 

until distributed in accordance with this paragraph 4. 

5. Payment Procedures 

5.1 Railtrack Possessions 

(a) Within 14 days after the end of each Period, Railtrack shall provide to the Train 

Operator a statement showing: 

(i) all Railtrack Possessions taken during that Period; 

(ii) all Competent Authority Possessions taken during that period; and 

(iii) any compensation payable in respect of the Railtrack Possessions 

identified; 

in sufficient detail to enable the Train Operator to make an informed assessment 

thereof. 

(b) Within 28 days after the end of a Period, Railtrack shall make payment to the Train 

Operator of the amount due to the Train Operator under this Part 3 in respect of 

Railtrack Possessions taken in that Period. 

5.2 Competent Authority Possessions 

 Final Payments 

(a) Where all Relevant Costs have been finally determined under paragraph 4 in 

respect of a Competent Authority Possession for which compensation has been 

received by Railtrack, Railtrack shall: 

(i) forward to the Train Operator a calculation of such sums as are due to 

the Train Operator in respect of that Possession; and 
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(ii) pay to the Train Operator any compensation due in accordance with 

paragraph 4 in respect of that Possession: 

(1) plus any interest accrued; 

(2) less any interim payments already made in respect of that 

Possession under sub-paragraph 5.2(b); 

within 28 days after receipt of such compensation or after final determination of all 

Relevant Costs, whichever is the later.  

Interim Payments 

(b) Where Railtrack has received compensation in respect of a Competent Authority 

Possession for which the Relevant Costs have not been fully determined within 28 

days of receipt of the compensation, Railtrack shall within 35 days of receipt of the 

compensation forward to the Train Operator a statement of: 

(i) all Relevant Costs which have been fully determined; 

(ii) all Relevant Costs of which Railtrack is aware and which have not 

been fully determined; 

(iii) interim payments already made under sub-paragraph 5.2(c) in respect 

of that Competent Authority Possession; and 

(iv) its proposals for making an interim payment in respect of that 

compensation. 

(c) within 24 days after serving the statement under sub-paragraph 5.2(b), Railtrack 

shall make an interim payment to the Train Operator in accordance with its 

proposals. 

5.3 Disputes 

Within 10 days of receipt of a statement from Railtrack under paragraphs 4.3, 4.4, 5.1 or 

5.2, the Train Operator shall notify Railtrack of any aspects of the statement which it 
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disputes, giving reasons for any dispute.  Save to the extent that disputes are so notified, the 

Train Operator shall be deemed to have agreed the contents of the statement. 

5.4 Dispute Resolution 

The procedure for resolving disputes notified under paragraph 5.3 shall be as follows: 

(a) within 7 days of service of any notice under paragraph 5.3, the parties shall meet 

to discuss the disputed aspects of the statement with a view to resolving all 

disputes in good faith;  

(b) if, within 7 days of that meeting, the parties are for any reason still unable to agree 

the disputed aspects of the statement, each party shall promptly (and in any event 

within 7 days) prepare a written summary of the disputed aspects of the statement 

and the reasons for each such dispute and shall submit the summaries to the senior 

officer of each party; 

(c) within 28 days of the first meeting of the parties, the senior officers shall meet with 

a view to resolving all disputes; 

(d) if no resolution results within 14 days of that meeting, either party may require that 

the matter be resolved by the Access Dispute Resolution Committee; 

(e) if either party is dissatisfied with the decision of that Committee or the ruling of the 

Chairman (as the case may be) such party shall be entitled to refer the matter for 

arbitration, pursuant to Part C of the Access Dispute Resolution Rules. 

5.5 Payments in the Event of a Dispute 

Where any payment under paragraphs 5.1 or 5.2 is in dispute: 

(a) the undisputed amount shall be paid in accordance with paragraphs 5.1 or 5.2 as 

the case may be; 

(b) the disputed balance shall be paid within 28 days after the dispute is resolved or 

determined; and 
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(c) the disputed balance shall carry interest (incurred daily and compounded monthly) 

at the Default Interest Rate from the date at which such balance would but for such 

dispute have been due to be paid. 

6. Fastest and Maximum Journey Times 

6.1 Acceptance of Key Journeys 

Railtrack shall in each Passenger Development Period accept at least one Bid made by the 

Train Operator on or before the relevant Priority Date for at least one of each of the Key 

Journeys in respect of each weekday.  The journey time for each such Key Journey shall be 

no longer than the journey time specified in Appendix 1.  For this purpose, Railtrack shall be 

regarded as having accepted a Bid even if it has exercised a Flexing Right in relation to that 

Bid, provided Railtrack does not do so in a way which:  

(a) causes the journey time of the Key Journey to exceed the journey time specified; 

(b) changes the start or end point of the Key Journey specified; or 

(c) reduces the number of stops for that Key Journey or otherwise changes the calling 

pattern in a way which is inconsistent with the characteristics specified in Appendix 

1. 

Such limitations on the exercise of Railtrack’s Flexing Rights are in addition to any other 

limitations on Railtrack’s Flexing Rights under Schedule 5. 

6.2 Train Operator Bid 

Railtrack shall not be required to accept a Bid pursuant to paragraph 6.1 in respect of any 

weekday unless the Train Operator bids for at least three Trains with the characteristics 

specified in Appendix 1 on that weekday. 

6.3 Deemed Network Change 

If the Trains corresponding to a Timetabled Key Journey fail to achieve their planned journey 

time on 90% or more of the weekdays in any Passenger Timetable Period then, to the extent 

that such Trains are delayed due to the condition of the Network or track, the latter shall be 
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deemed to be a Network Change within the meaning of paragraph (iii) of the definition of 

Network Change and the provisions of Part G of the Access Conditions shall apply. 

6.4 Agreement of revised journey time 

If there is a deemed Network Change under paragraph 6.3 which would adversely affect any 

Key Journey then the parties shall endeavour to agree a revised journey time for that Key 

Journey.  The revised journey time shall be specified in Appendix 1 and/or Appendix 2 as the 

case may be.  Such revised journey time shall apply from the date of the deemed Network 

Change. 

6.5 Referral to mediation/arbitration 

If the parties fail to agree such revised journey time within 3 months of the request of either 

party for revision of the relevant journey time then either party may require that the matter be 

resolved in accordance with Part B of the Access Dispute Resolution Rules.  If either party is 

dissatisfied with the outcome of any such mediation it shall be entitled to refer the matter for 

arbitration in accordance with Part C of the Access Dispute Resolution Rules. 

6.6 Railtrack obligations 

Railtrack shall not propose, nor agree to, any amendments to the Applicable Rules of the 

Route or the Applicable Rules of the Plan which would prevent it from accommodating: 

(a) at least one of each of the Key Journeys specified in Appendix 1 in respect of each 

weekday which does not exceed the journey time specified; and 

(b) for each Key Journey of the type specified in Appendix 2 a journey time which 

does not exceed the relevant journey time specified. 

6.7 Railtrack to indemnify 

Railtrack shall indemnify the Train Operator from and against all costs, direct losses and 

expenses (including loss of revenue) incurred by the Train Operator as a consequence of any 

breach by Railtrack of any of its obligations under paragraph 6.6, unless: 

(a) that breach is the result of and occurs contemporaneously with any Railtrack 

Possession or Competent Authority Possession; or 
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(b) that breach is the result of any incident which is taken into account under Schedule 

8 and for which Railtrack, is attributed sole responsibility pursuant to Paragraph 

5.2 of Schedule 8, and to the extent that restrictions on the use of the Route which 

are attributable to the incident  continue for more than 28 days. 

6.8 Claim to be made within 12 months 

Any claim made by the Train Operator under paragraph 6.7 shall be made no later than 12 

months after the date on which the Train Operator first suffered any cost, loss or expense as a 

consequence of the relevant breach. 

6.9 Train Operator not to seek injunctive relief 

The Train Operator agrees not to seek any injunctive relief or specific performance in order to 

enforce any rights under this paragraph 6 other than its rights under paragraph 6.1. 

6.10 Maximum Journey Time Review Notice 

Following the service of a Maximum Journey Time Review Notice, the parties shall agree and 

submit to the Regulator for his approval changes to the Agreement to amend the journey 

time(s) of the Key Journeys which are identified in the notice (a “relevant change”). 

6.11 Referral to expert 

If the parties fail to reach agreement on a relevant change within 45 days of service of the 

Maximum Journey Time Review Notice the matter shall be referred to expert determination in 

accordance with Part D of the Access Dispute Resolution Rules, save that: 

(a) the parties shall request that the expert’s determination is delivered no later than 30 

days after the date of referral of the matter to the expert; 

(b) the expert shall establish such rules and procedures for the conduct of the 

determination as he sees fit having regard to that timescale; and 

(c) the expert shall have regard to the reasons given by the Regulator for the service of 

the Maximum Journey Time Review Notice contained in such notice. 



Periodic Review of Railtrack's Access Charges: Draft Conclusions Volume II 

 
 

 OFFICE of the RAIL REGULATOR • July 2000 3 7 61 

6.12 Regulator approval of relevant change 

The relevant change agreed in accordance with paragraph 6.10 or determined in accordance 

with paragraph 6.11 shall be submitted to the Regulator for his approval within 14 days of it 

being so agreed or determined. 

6.13 Regulator’s Modification Notice 

A Modification Notice may be given to the parties by the Regulator, following consultation 

with the parties and the Franchising Director (and such other persons as the Regulator shall 

consider appropriate). The Modification Notice shall specify those modifications which the 

Regulator considers appropriate to be made to the relevant change. 

6.14 Agreement to take effect with any relevant change 

This Agreement shall have effect with any relevant change, together with any modifications 

which may have been specified in a Modification Notice, which has been approved by the 

Regulator. 

6.15 Regulator’s notice for substitution of date/period 

The Regulator shall be entitled, by notice to the parties and the Franchising Director, to 

substitute for any date or period specified in paragraph 6.11 or 6.12, a date which is not 

more than 180 days later, or a period which is not more than 180 days longer than that so 

specified.   

6.16 Requirements for notice under Paragraph 6.15 

Notices under paragraph 6.15 may be given at any time and from time to time, provided: 

(a) the Regulator has consulted the parties and the Franchising Director;  

(b) the Regulator has taken into account any representations or objections which have 

been made to him within such period as he shall have specified for the purpose; and 

(c) where the notice is given after the date or the expiry of the period to which it 

relates, it shall not be given later than 30 days after such date or expiry 
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PART 4: CTRL AND THAMESLINK 

[Customised arrangements to be submitted for approval] 
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APPENDIX 1 

POSSESSION ALLOWANCE PER YEAR 

Column A Column B Column C Column D 

Possessions allowance (number of 
Possessions) for each timetable year 

Route 
Section 

Type of 
Possession 

Duration 

Weeknights Weekends Specific 
notes 

applicable 

As in 
Appendix I to 

previous 
Schedule 4 

As in 
Appendix I to 

previous 
Schedule 4 

As in 
Appendix I to 

previous 
Schedule 4 

As in 
Appendix I to 

previous 
Schedule 4 

As in 
Appendix I to 

previous 
Schedule 4 

As in 
Appendix I to 

previous 
Schedule 4 

Including any General or Specific Notes applicable to Appendix 1 of previous Schedule 4 
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APPENDIX 2 

TABLE OF FASTEST JOURNEY TIMES FOR KEY JOURNEYS 

Key Journeys Stopping Pattern Specified Equipment Journey Time 

As in Appendix II to 
previous Schedule 4 

As in Appendix II to 
previous Schedule 4 

As in Appendix II to 
previous Schedule 4 

As in Appendix II to 
previous Schedule 4 
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APPENDIX 3 

TABLE OF MAXIMUM JOURNEY TIMES FOR KEY JOURNEYS 

Key Journey Stopping Pattern Specified Equipment Journey Time 

As in Appendix III to 
previous Schedule 4 

As in Appendix III to 
previous Schedule 4 

As in Appendix III to 
previous Schedule 4 

As in Appendix III to 
previous Schedule 4 
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APPENDIX 4 

Route Section and 
Direction 

Monday to Friday Saturday Sunday 

As in Appendix V to 
previous Schedule 4 

As in Appendix V to 
previous Schedule 4 

As in Appendix V to 
previous Schedule 4 

As in Appendix V to 
previous Schedule 4 

Including any other notes to this table as existed in the previous Schedule 4 and any definition of 
Free Period which existed in the previous Schedule 4 
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APPENDIX 5 

The Previous Schedule 8 
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Appendix M: Draft template Schedule 7: 
Charges 

Part 1: Interpretation 

1.  Definitions 

In Parts 1-8 inclusive of this Schedule 7, unless the context otherwise requires: 

“Additional Permitted Charges” means the charges specified in paragraph 2 of Part 

5 of this Schedule 7; 

“Capacity Charge” means a variable charge, calculated in accordance 

with paragraph 6 of Part 2 of this Schedule 7; 

“Capacity Charge Price List” means the capacity charge price list published by the 

Regulator on [insert date], as amended by the 

Regulator from time to time in consequence of 

changes to the Network;  

“Change of Law” means (as the context may require) Legislative 

Change and/or the Direction of a Competent 

Authority, in either case other than one the financial 

consequences of which are determined pursuant to 

Access Conditions F4 or G5; 
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“Competent Authority” means any local, national or supra-national agency, 

authority, department, inspectorate, minister, 

ministry, official, court, tribunal or public or statutory 

person (whether autonomous or not and including 

the Franchising Director), whether of the United 

Kingdom or of the European Union, which has, in 

respect of this Agreement, jurisdiction over either or 

both of the parties to, or the subject matter of, this 

Agreement, provided that “Competent Authority” 

shall not include: 

 (a) the Regulator, except to the extent that he 

shall specify by notice to the parties at any 

time and from time to time, and subject to 

such conditions (if any) as he shall so 

specify; or 

 (b) subject to sub-paragraph (b) above, any 

court, tribunal or arbitral body exercising its 

powers in any reference made to it pursuant 

to or arising out of any access contract or 

any act or omission or fact, matter or thing 

associated with any such contract or the 

relationship created or evidenced by it; 

“Direction” means any direction, requirement, instruction or rule 

binding on either or both of the parties, and includes 

any modification, extension or replacement of any 

such direction, requirement, instruction or rule for 

the time being in force; 
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“Franchised Passenger Services” means railway passenger services which the 

Franchising Director shall have designated as eligible 

for provision under franchise agreements pursuant to 

section 23 of the Act and Ancillary Movements in 

relation to such services; 

“Fixed Track Charge” means a fixed annual charge, calculated in 

accordance with paragraph 2 of Part 2 of this 

Schedule 7; 

“gross tonne mile” in relation to a train, means a mile travelled on the 

Network in providing Franchised Passenger 

Services, by each tonne of the aggregate unloaded 

weight of the train in question; 

“Incremental Output Statement 

Charge” 

means a charge calculated in accordance with 

paragraph 7 of Part 2 of this Schedule 7; 

“Incremental Output Statement 

Price List” 

means the incremental output statement price list 

published by the Regulator on [insert date]; 

“Index of Industrial Electricity 

Costs” 

means the index of prices of fuels purchased by 

manufacturing industry in Great Britain - electricity 

purchased by moderately large users published 

quarterly by the Department of Trade and Industry 

or: 

 (a) if the index for any quarter in any year shall 

not have been published on or before the 

last day of the fourth month after such 

quarter, such index for such period or 

periods as the Regulator may, after 

consultation with the Franchising Director, 

Railtrack and the Train Operator, determine 

to be appropriate in the circumstances; or 

 (b) if there is a material change in the basis of 

the index, such other index as the Regulator 
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may, after consultation with the Franchising 

Director, Railtrack and the Train Operator, 

determine to be appropriate in the 

circumstances; 

“Legal Requirement” means (for the purpose of the definition of 

Legislative Change), in relation to any person, any 

of the following: 

 (a) any primary or secondary legislator to the 

extent that it applies to that person; 

 (b) any regulation made by the Council or the 

Commission of the European Union to the 

extent that it applies to that person or a 

decision taken by the said Commission 

which is binding on that person to the extent 

that it is so binding; 

 (c) any interpretation of law, or finding, 

contained in any judgment given by a court 

or tribunal of competent jurisdiction in 

respect of which the period for making an 

appeal has expired which requires any Legal 

Requirement falling within paragraph (a) or 

(b) above to have effect in a way which is 

different to that in which it previously had 

effect; 

“Legislative Change” means the application to any person of any Legal 

Requirement which did not previously so apply or 

the change of any Legal Requirement applying to 

that person (including any such Legal Requirement 

ceasing to apply, being withdrawn or not being 

renewed) other than in relation to taxation.   

“Material Amount” means an amount which Railtrack may incur in, or 

save by reason of, complying with a Change of Law 



Periodic Review of Railtrack's Access Charges: Draft Conclusions Volume II 

 
 

 OFFICE of the RAIL REGULATOR • July 2000 3 7 73 

such as is referred to in Part 3 of this Schedule 7 

which is likely to result in increased (or decreased) 

Track Charges under this Agreement of an amount 

equivalent to or exceeding 0.1 percent of the Fixed 

Track Charge in the relevant year t in which 

Railtrack first becomes liable to make any payment 

or perform any other obligation in so complying; 

“Railway Safety Charge” means a variable charge calculated in accordance 

with paragraph 8 of Part 2 of this Schedule 7; 

“Relevant Amount” has the meaning ascribed to it in paragraph 2 of Part 

3 of this Schedule 7; 

“relevant year” means a year commencing on 1 April and ending on 

the following 31 March; “relevant year t” means the 

relevant year for the purposes of which any 

calculation falls to be made; “relevant year t-1” 

means the relevant year preceding relevant year t; 

and similar expressions shall be construed 

accordingly; 

“Retail Price Index” means the general index of retail prices published by 

Central Statistical Office each month in respect of all 

items or: 

 (a) if the index for any month in any year shall 

not have been published on or before the 

last day of the third month after such month, 

such index for such month or months as the 

Regulator may, after consultation with the 

Franchising Director, Railtrack and the Train 

Operator, determine to be appropriate in 

the circumstances; or 

 (b) if there is a material change in the basis of 

the index, such other index as the Regulator 

may, after consultation with the Franchising 
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Director, Railtrack and the Train Operator, 

determine to be appropriate in the 

circumstances; 

“Track Charges” means charges payable by the Train Operator to 

Railtrack for access rights under this Agreement, 

calculated in accordance with Part 2 of this 

Schedule 7; 

“Track Usage Price List” means the track usage price list published by the 

Regulator on [insert date], as amended by the 

Regulator from time to time in consequence of 

changes in vehicle types or other applicable 

technical standards; 

“Traction Electricity Charge” means a variable charge for traction current 

calculated in accordance with paragraph 4 of Part 2 

of this Schedule 7; 

“Traction Electricity Price List” means the traction electricity price list published by 

the Regulator on [insert date], as amended by the 

Regulator from time to time in consequence of 

changes in vehicle types or applicable technical 

standards and to take account of changes in relevant 

routes; 

“train mile” In relation to a train, means a mile travelled by that 

train on the Network in providing Franchised 

Passenger Services;  

“Variable Track Usage Charge” means a variable charge, calculated in accordance 

with paragraph 3 of Part 2 of this Schedule 7; and 

“vehicle mile” In relation to a railway vehicle, means a mile 

travelled by that vehicle on the Network in 

providing Franchised Passenger Services; 

2.  Interpretation 

In this Schedule 7: 
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(a) unless the context otherwise requires, references in Parts of this Schedule to paragraphs 

are reference to paragraphs in the Parts in which they appear; and 

(b) unless otherwise stated, all provisions have effect from 1 April 2001.   

 

Part 2: Track Charges 

1.  Principal Formula 

During each relevant year (and, in respect of Ft, Lt, and Pt, prorationed for each day of any 

period of this Agreement comprising less than a full relevant year), Railtrack shall make and 

the Train Operator shall pay Track Charges in accordance with the following formula: 

ttttttttt P - L  R  IOS K  E  V  F  T ++++++=  

where: 

Tt means Track Charges in relevant year t; 

Ft means an amount in respect of the Fixed Track Charge in relevant year t which is 

derived from the formula in paragraph 2; 

Vt means an amount in respect of the Variable Track Usage Charge in relevant year t 

which is derived from the formula in paragraph 3; 

Et means an amount in respect of the Traction Electricity Charge in relevant year t 

which is derived from the formula in paragraph 4; 

Kt means an amount in respect of the Capacity Charge in relevant year t which is 

derived from the formula in paragraph 6; 

IOSt means an amount in respect of the Incremental Output Statement Charge in relevant 

year t which is derived from the formula in paragraph 7; 

Rt means an amount in respect of the Railway Safety Charge in relevant year t 

calculated in accordance with the provisions of paragraph 8; 
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Lt means an amount (whether of a positive or negative value) allowed to be charged by 

Railtrack to the Train Operator in respect of the financial consequences to Railtrack 

in relevant year t following a Change of Law in accordance with the provisions of 

Part 3 of this Schedule 7; 

Pt means an amount (whether of a positive or negative value) if any required to be 

allowed in relevant year t by Railtrack to the Train Operator by way of reduction of 

Track Charges as provided for under Part 4 of this Schedule 7 for the sharing as 

between Railtrack and the Train Operator of the financial consequences arising from 

the management of or dealing in real or heritable property (in either case whether 

leasehold or freehold, or, in Scotland, held on any tenure).   

2.  Fixed Track Charge 

For the purposes of paragraph 1, the term Ft means an amount in respect of the Fixed Track 

Charge in relevant year t which is derived from the following formula: 





 +=

100

X - RPI
  1  F  F

1-t

1-tt  

where: 

RPIt-1 means the percentage change (whether of a positive or negative value) in the Retail 

Price Index published or determined with respect to November in relevant year t-1 

and the index published or determined with respect to November in relevant year t-

2; 

but so that: 

in relation to the relevant year t commencing on [1 April], 2001, Ft shall have a value of 

£[insert value] million and in relation to the next following relevant year Ft-1 shall have the 

same value; and 

if the Government grants paid to Railtrack in any year differ from the assumed grants set out in 

the list published by the Regulator on [insert date], then Ft in any relevant year shall be 

adjusted by the Regulator to reflect the difference between the grants actually paid and the 

assumed grants set out in the aforementioned list.   
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3.  Variable Track Charge 

For the purposes of paragraph 1, the term Vt means an amount in respect of the Variable 

Track Usage Charge in relevant year t which is derived from the following formula: 

∑ ⋅= vititt  U V  V  

where: 

Vit means an amount in respect of the Variable Track Usage Charge per vehicle mile for 

a category of vehicle i which is derived from the following formula: 

 

where: 

in relation to the relevant year commencing on 1 April 2001, and in relation to any other 

relevant year in respect of which the Track Usage Price List quotes actual figures which do 

not require indexation, Vit shall have, in respect of each vehicle mile, the value set out in the 

Track Usage Price List; 

RPIt-1 means the percentage change (whether of a positive or negative value) in the Retail 

Price Index published or determined with respect to November in relevant year t-1 

and the index published or determined with respect to November in relevant year t-

2; 

Uvit means the actual volume of usage (in vehicle miles) in relevant year t of vehicle type i 

referred to in the Track Usage Price List by or on behalf of the Train Operator; and 

Σ  means the summation across all relevant categories of vehicle types.   

4.  Traction Electricity Charge 

For the purposes of paragraph 1, the term Et means an amount in respect of the Traction 

Electricity Charge in relevant year t which is derived from the following formula: 

∑ ⋅⋅= eijgtgjtit  U E  C  E  





 +=

100

X - RPI
  1 V  V

1-t

1-itit
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where: 

Ci means the calibrated modelled consumption rate (in kWh per train mile in relation to 

electric multiple units and kWh per gross tonne mile in relation to locomotive-hauled 

units) for train category i, shown in the Traction Electricity Price List; 

Egjt  means an amount for traction current (in pence per kWh) consumed by railway 

vehicles operated by or on behalf of the Train Operator in geographic area g, in tariff 

band j, in relevant year t, derived from the following formula: 





 +=

100

I
  1 E  E

1-t

1-gjtgjt  

where: 

in relation to the relevant year commencing on [1 April] 2001, and in relation to any other 

relevant year in respect of which the Track Usage Price List quotes actual figures which do 

not require indexation, Egjt shall have, in respect of each kWh, the value set out in the Traction 

Electricity Price List; and 

It-1  

 

means the percentage change (whether of a positive or negative value) in 

the Index of Industrial Electricity Costs published or determined with 

respect to the quarter ending on 30 June in relevant year t-1 and the index 

published or determined with respect to the quarter ending on 30 June in 

year t-2; 

Ueijgt 

 

means the actual volume of usage (in electrified train miles or gross tonne 

miles) of trains operated by or on behalf of the Train Operator in train 

category i, in tariff band j, in geographic area g and in relevant year t, 

pursuant to this Agreement; 

∑ means the summation across all relevant train categories, geographic areas 

and/or tariff bands, as appropriate; 

“kWh”  means kilowatt hours; 

“geographic 

area” 

means the geographic area or areas in which the train operates, as defined 

in Appendix 1 to this Schedule 7; 
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“tariff band” means the tariff zone and time band in which the train in question is 

operated; 

“train 

category” 

means train type i used on the relevant route in question; and 

“tariff zone”, “time band”, “train type” and “relevant route” have the meanings ascribed to 

them in the Traction Electricity Price List.   

5.  Modelled and Actual Rates of Consumption 

5.1 Within 90 days after the end of relevant year t, Railtrack shall calculate a supplementary 

amount St, payable by or to the Train Operator, which is derived from the following formula: 

∑ ⋅=
g

gg

gtt

M

)M - (A
  E  S  

where: 

Egt is the Traction Electricity Charge payable by the Train Operator for each applicable 

geographic area g in relevant year t, determined in accordance with paragraph 4; 

Mg means the total modelled electricity consumption for Franchised Passenger Services 

in geographic area g which is derived from the following formula: 

∑ ⋅= eitgig  U C  M  

where: 

Ci means the modelled consumption rate (in kWh per train mile in relation to electric 

multiple units and kWh per gross tonne mile in relation to locomotive-hauled units) 

for train category i, shown in the Traction Electricity Price List; 

Ueitg means the actual volume of usage (in electrified train miles or gross tonne miles) of 

trains operated by or on behalf of all operators in geographic area g of trains of train 

category i referred to in the Traction Electricity Price List in relevant year t, pursuant 

to relevant track access agreements for the provision of passenger services; and 

∑ means the summation across all relevant train categories and all geographic areas; 
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Ag means the total actual electricity consumption (in kWh) in geographic area g for 

Franchised Passenger Services assessed by Railtrack (as nearly as reasonably 

practicable) as being the appropriate proportion of the electricity consumption billed 

to Railtrack by its electricity suppliers in that area. 

 

5.2 Railtrack shall, within 90 days after the end of relevant year t, provide to the Train Operator: 

(a) a statement of the amount St (whether of a positive or negative amount); 

(b) such background workings as may reasonably be required for a proper understanding 

of the calculation; and 

(c) a certificate of the auditors for the time being of Railtrack confirming the accuracy of the 

calculation. 

5.3 Within 30 days after the date upon which Railtrack shall have provided to the Train Operator 

the information referred to in paragraph 5.2, the amount St shall be invoiced for payment as 

provided under this Agreement.  If the amount St shall be positive, the invoice shall be issued 

by Railtrack and payable by the Train Operator.  If the amount St shall be negative, the 

invoice shall be issued by the Train Operator and payable by Railtrack.   

6. Capacity Charge 

For the purposes of paragraph 1, the term Kt means an amount in respect of the Capacity 

Charge in relevant year t which shall be payable from 1 April 2002 and shall be derived from 

the following formula: 

[ ] tkijrttijrtt CC - U A  P   K ∑ ⋅⋅=  

where: 

Pijrt means the tariff for service i, for time band j, over route section r, in relevant year t 

set out in the Capacity Charge Price List, indexed as necessary in accordance with 

the following formula: 





 +=

100

RPI
  1 P  P

1-t

1-irjtijrt  
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where: 

RPIt-1 means the percentage change (whether of a positive or negative value) in the Retail 

Price Index published or determined with respect to November in relevant year t-1 

and the index published or determined with respect to November in relevant year t-

2; 

A means the applicable Flex Adjustment Factor set out in the Capacity Charge Price 

List; 

Ukijrt means the aggregate number of train miles operated by the Train Operator for 

service i, for timeband j, over route section r, in relevant year t; 

∑ means the summation across all relevant services, time bands and route sections; and 

CCt means an amount (in lieu of an adjustment to the Fixed Charge) derived from the 

following formula: 





 +=

100

RPI
  1 CC  CC

1-t

1-tt  

where: 

RPIt-1 means the percentage change (whether of a positive or negative value) in the Retail 

Price Index published or determined with respect to November in relevant year t-1 

and the index published or determined with respect to November in relevant year t-

2; 

but so that in relation to the relevant year t commencing on 1 April, 2002, CCt shall have a 

value of £• million and in relation to the next following relevant year CCt-1 shall have the same 

value.   

7.  Incremental Output Statement Charge 

For the purpose of paragraph 1, the term It means an amount in respect of the Incremental 

Output Statement Charge in relevant year t which is derived from the following formula: 





 +=

100

RPI
  1 IOS  IOS

1-t

1-tt  
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where: 

IOSt means the applicable tariff(s) set out in the Incremental Output Statement Price List 

in relation to improvements to the Network which affect the Train Operator, or such 

proportion thereof as the Regulator considers appropriate, having regard to the 

degree of progress in delivering the relevant project(s); and 

RPIt-1 means the percentage change (whether of a positive or negative value) in the Retail 

Price Index published or determined with respect to November in relevant year t-1 

and the index published or determined with respect to November in relevant year t-

2.   

8.  Railway Safety Charge 

8.1 For the purposes of paragraph 1, the term Rt means an amount in respect of the Railway 

Safety Charge in relevant year t as specified below and indexed in accordance with 

paragraph 8.2: 

2001-2002 
2002-2003 
2003-2004 
2004-2005 
2005-2006 
 

8.2 Each amount specified in paraqraph 8.1 shall be indexed in accordance with the following 

formula: 





 +=

100

RPI
 1 RR

1-t

1-tt  

where: 

Rt is the amount specified in paragraph 8.1 in respect of relevant year t; 

RPIt-1 means the percentage change (whether of a positive or negative value) in the Retail 

Price Index published or determined with respect to November in relevant year t-1 

and the index published or determined with respect to November 1999. 
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9. Changes to Capacity Charge Price List, Traction Electricity Price List and Track 
Usage Price List 

9.1 No amendment of the Traction Electricity Price List, Track Usage Price List or the Capacity 

Charge Price List shall have effect unless the amendment has been: 

(a) determined in accordance with the procedure set out in this paragraph 9; or 

(b) agreed between the parties; 

 and the Regulator shall have given his consent to the amendment. 

9.2 Either of the Train Operator and Railtrack shall be entitled to propose that. 

(a) the Traction Electricity Price List shall be amended so as to include prices and/or 

modelled consumption rates for any additional train category or relevant route by tariff 

band (any such being a “relevant category”); or 

(b) the Track Usage Price List shall be amended so as to include a vehicle category which 

is not included in the list. 

9.3 Any proposition of the kind referred to in paragraph 9.2 shall be made by notice to the other 

party and shall be accompanied by a specification in reasonable detail of the change 

proposed and the reasons for it.  The parties shall thereafter negotiate in good faith the 

necessary amendments to the list in question.   

9.4 If the parties shall have failed to agree such amendments within 45 days of the date of the 

notice given pursuant to paragraph 9.3, either party shall be entitled to refer the matter to an 

arbitrator for determination pursuant to Part C of the Access Dispute Resolution Rules.  

Unless the parties shall otherwise agree, paragraph C6 of those rules shall not apply to the 

arbitration.   

9.5 The remit of the arbitrator shall be to determine: 

(a) whether any such new relevant category or vehicle category (as the case may be) 

should be added to the list in question; and, if so, 
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(b) which new categories should be added and what prices and/or modelled consumption 

rates should be included in relation to each such category. 

9.6 In determining the matter referred to him pursuant to paragraph 9.4, the arbitrator shall be 

required by the parties to reach a decision which is fair and reasonable to them, having regard 

to: 

(a) the matters as respects which duties are imposed on the Regulator by section 4 of the 

Railways Act 1993; and 

(b) the criteria which the Regulator shall have most recently published (and identified as 

such) in relation to charging for permission to use track. 

9.7 The parties shall procure that the decision of the arbitrator shall be delivered to the Regulator 

within 7 days after the date of the decision.   

9.8 No decision of an arbitrator appointed pursuant to paragraph 9.4 shall have effect without the 

consent of the Regulator.   

9.9 If the Regulator gives his consent to: 

(a) the decision of an arbitrator appointed pursuant to paragraph 9.4; or 

(b) an amendment of the Traction Electricity Price List, the Track Usage Price List or the 

Capacity Charge Price List agreed between the parties, 

the amendment in question shall have effect from such date as the Regulator shall determine 

by notice to the parties.   

Part 3: Change of Law 

1.  General 

The following paragraphs of this Part 3 shall apply for the purpose of determining the value (if 

any) of the term Lt in Part 2 of this Schedule 7.   
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2.  Relevant Amounts 

2.1 Inclusion in formula 

If a Change of Law occurs after the date upon which this Agreement shall have been entered 

into, Lt in any relevant year t shall be the Relevant Amount.   

2.2 Meaning of Relevant Amount 

The Relevant Amount is such reasonable amount as Railtrack, behaving with due efficiency 

and economy (and in accordance with Clause 4.3 of the Agreement), may incur in (or save by 

reason of) complying, during relevant year t, with requirements resulting directly and 

necessarily from the Change of Law and which it is fair and reasonable be borne by the Train 

Operator.   

3.  Notification of Change of Law Involving Material Amounts 

3.1 As soon as reasonably practicable after becoming aware of any Change of Law which will or 

may reasonably be expected to involve the expenditure or saving by Railtrack of a Material 

Amount, Railtrack shall: 

(a) notify the Train Operator and the Regulator of the change in question and of its 

assessment of the Relevant Amount; 

(b) provide to the Train Operator such information as the Train Operator shall reasonably 

require, in a form and amount of detail which is sufficient to enable the Train Operator 

to make a proper assessment of the effect of the Change of Law and of the assessment 

referred to in sub-paragraph 3.1.(a) above; and 

(c) provide to the Regulator all information required in that respect by the Regulator. 

3.2 Without prejudice to paragraph 5 and subject to paragraph 6, where an obligation to notify 

the Regulator arises under this paragraph 3: 

(a) no agreement or determination of the kind referred to in paragraph 4 shall have effect 

until 28 days after the Regulator shall have been notified of the agreement or 

determination in question; and  
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(b) if the Regulator shall have exercised his right to call in the determination pursuant to 

paragraph 5, no such agreement or determination shall have effect.   

4.  Value of Relevant Amount 

The amount referred to in paragraph 2 for inclusion in the term Lt shall (save in the 

circumstances referred to in the remaining paragraphs of this Part 3) be such amount as may 

be agreed between Railtrack and the Train Operator or as may be determined in accordance 

with any procedure for the arbitration or settlement of disputes provided for in this 

Agreement.   

5.  Regulator’s Right to Call in Determination of Relevant Amount 

5.1 Notwithstanding paragraphs 3 and 4, if the Regulator shall have given notice to the parties 

that: 

(a) in his discretion he considers that it is appropriate, by reason of the significance of any 

Change of Law (and whether or not such Change of Law may give rise to changes of a 

Material Amount), that he should call in the determination of the value (if any) of the 

term Lt insofar as the value of that term is or may be affected by the Change of Law in 

question, and determine it himself; and 

(b) he has determined that he will so determine it himself, 

the determination in question shall be made by the Regulator. 

5.2 If the Regulator shall have given a notice pursuant to paragraph 5.1, the parties shall provide 

to him any information he may require relating to the Change of Law and its financial 

consequences.   

5.3 Upon service by the Regulator of a notice of the kind referred to in paragraph 5.1, the parties 

shall discontinue any proceedings of the kind referred to in paragraph 4 which might 

otherwise result in a determination of the value of the term Lt.  The Regulator’s determination 

may make provision as to the proportions in which the parties shall bear the costs of the 

proceedings in question.   



Periodic Review of Railtrack's Access Charges: Draft Conclusions Volume II 

 
 

 OFFICE of the RAIL REGULATOR • July 2000 3 7 87 

6.  Limitation on the Determination of the Relevant Amount by the Regulator 

6.1 No determination by the Regulator of the kind referred to in paragraph 5 shall, with respect to 

relevant year t in which it is made (or any previous year), operate so as to substitute the value 

determined by the Regulator for any value agreed by the parties or determined pursuant to 

paragraph 4: 

(a) before the date upon which the parties shall have been notified of the decision of the 

Regulator to call in the determination; and 

(b) in the case of a Change of Law involving a Material Amount, after expiry of the notice 

period provided for in paragraph 3. 

6.2 The Regulator’s determination shall have effect in substitution for any value determined by the 

parties with effect for relevant year t+1 and following years.   

7.  Procedure in a Called in Determination 

The provisions of Part E of the Access Dispute Resolution Rules shall apply mutatis 

mutandis to the procedure for any determination by the Regulator under Part 3 of this 

Schedule 7.   

Part 4: Property 

1.  Property Allowance Scheme 

The Track Charges payable under this Agreement shall be reduced in accordance with the 

provision of the Property Allowance the Appendix to this Schedule 7, subject to any 

adjustments to the Train Operator’s percentages specified in Part 2 of the Property 

Allowance Scheme which may be necessary in consequence of a new access agreement 

having been granted to another train operator or of an amendment to an existing access 

agreement, in either case provided that the provisions of the Property Allowance Scheme 

apply to that agreement and that the effect of the adjustment(s) is that the train operator 

percentages specified in Part 2 of the Property Allowance Scheme sum to 25.   

Part 5: Additional Permitted Charges 
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1.  Obligation to Pay 

Railtrack may make and the Train Operator shall be required to pay under this Agreement, in 

addition to Track Charges, only such Additional Permitted Charges as are enumerated in 

paragraph 2.   

2.  Definition 

Additional Permitted Charges shall comprise the following: 

(a) such amounts payable to Railtrack as are specified in, or calculated in accordance with, 

the provisions of Schedule 4 to this Agreement; 

(b) such amounts payable to Railtrack as are specified in, or calculated accordance with, 

the provisions of Schedule 8 to this Agreement; 

(c) such amounts payable to Railtrack pursuant to any provision of the Access Conditions; 

and  

(d) [Railtrack’s reasonable charges in respect of such items (if any) as are specified in 

Schedule [  ] to this Agreement.]   

Part 6: Supplemental Provisions 

 
1.  Itemisation 

Each invoice issued by Railtrack to the Train Operator shall contain or be accompanied by 

separate itemisation of the following charges and other information in respect of the period 

covered by the invoice: 

(a) the daily amount of the Fixed Track Charge and the number of days covered by the 

invoice; 

(b) the rate of Variable Track Usage Charge and the relevant number of vehicle, train or 

gross tonne miles comprised in units (Uvit) so charged; 
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(c) the rate of Traction Electricity Charge and the number of vehicle, train or gross tonne 

miles comprised in units (Ueit) so charged; 

(d) the rate of Capacity Charge; 

(e) the rate of Incremental Output Statement Charge; 

(f) the rate of Railway Safety Charge; 

(g) the amount of any sum payable or receivable in respect of the term Lt (Change of 

Law), showing separately amounts in respect of each Change of Law if more than one; 

(h) the amount of any sum payable or receivable in respect of the term Pt (Property); 

(i) the amount of any sum St payable pursuant to the recalculation of the term Et, as 

provided in paragraph 5 of Part 2; and 

(j) in respect of any Additional Permitted Charge, separately the amount payable in 

respect of each head of charge for Additional Permitted Charges.   

2.  Obligation to Provide Specification of Calculation 

Railtrack shall provide to the Train Operator such specification of the calculation of the figure 

specified in paragraph 2 of Part 2 as the value of Ft in relation to the relevant year 

commencing on 1 April 2001, in a form and amount of detail, and within such time, as shall be 

specified by the Regulator in a notice given by the Regulator to Railtrack for the purposes of 

this Part 6.   

Part 7: Review of level of Track Charges and of Additional Permitted Charges 

[IF THE TRANSPORT BILL IS ENACTED AS CURRENTLY DRAFTED] 

The Regulator may issue a review notice pursuant to paragraph 4 of Schedule 4A to the Railways 

Act 1993 in relation to all or part of this Agreement. 

Part 7: Review of Level of Track Charges and of Additional Permitted Charges 

[IF THE TRANSPORT BILL IS NOT ENACTED] 
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1.  Termination 

This Agreement shall cease to have effect upon: 

(a) the date specified in a termination notice given to the parties by the Regulator for the 

purposes of this Part 7; or 

(b) the happening of such event as shall be specified in the termination notice. 

2.  Conditions for Termination 

A termination notice may be given if the following conditions have been satisfied: 

(a) the Regulator shall have given to the parties a review notice by a date which is not later 

than 31 July 2005; and 

(b) either: 

(i) the parties shall have failed to submit to the Regulator for his approval 

proposed amendments to this Agreement within 75 days of the date of the 

review notice under sub-paragraph 2.1.(a); or 

(ii) the parties having submitted proposed amendments to the Regulator under 

sub-paragraph 2.1.(b).(i), the Regulator shall have failed to approve those 

amendments within 75 days of the date of those amendments; and 

(c) the termination notice in question shall specify the date, or the happening of an event, 

upon which it shall have effect, which date or event shall not be earlier than 150 days 

after the giving of the termination notice. 

3.  Review Notice 

A review notice shall be given by the Regulator stating his conclusions in relation to a review in 

respect of all or part of the parties’ arrangements under this Agreement in relation to the 

amounts payable by either party to the other and the manner in which, and dates by which, 

such amounts shall be payable. 
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4.  Time Extension 

The Regulator shall be entitled, by notice to the parties and the Franchising Director, to 

substitute for any date or period specified in this Part 7 a date which is not more than 90 days 

later, or a period which is not more than 90 days longer, than that so specified. 

5.  Grounds for Time Extension 

No notice may be given under paragraph 4 of this Part 7 unless the Regulator shall be satisfied 

on reasonable grounds that the information available to him for the purposes of the review in 

question is insufficient in any material respect or that his conclusions as to the matters in 

question are likely to be incomplete or unsatisfactory in any material respect if the notice in 

question is not given. 

6.  Time Extension - Limitation 

A notice under paragraph 5 may be given at any time and from time to time, provided: 

(a) the Regulator shall first have consulted the parties and Franchising Director and have 

taken into account any representations or objections which any of them shall have made 

to him within such period as he shall have specified for the purpose; and  

(b) where the notice is given after the date or the expiry of the period to which it relates, it 

shall not be given later than 30 days after such date or expiry. 

7.  Definitions 

In this Part 7: 

“review notice” means a notice of the kind described in paragraph 3; and 

“termination notice” means a notice given under paragraph 1. 

Part 8: Adjustment of Access Rights and Structure of Charges 

1.  Definitions 

In this Part 7, unless the context otherwise requires: 
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“access right” means, in relation to an access contract, 

permission to use track for the purpose of the 

operation of trains on that track by a 

beneficiary and rights ancillary thereto which 

are provided or charged for in the contract in 

question; 

“affected person” means, in relation to qualifying information, 

the person to whose affairs the information 

relates; 

“beneficiary” has the meaning ascribed to it in section 17(7) 

of the Act; 

“confidentiality direction” means a direction of the Regulator of the kind 

referred to in paragraph 9.3.(a); 

“confidentiality undertaking” means an undertaking of the kind referred to 

in paragraph 11.1; 

“corresponding access 

agreement” 

means an access agreement which includes 

provisions in the same or substantially the 

same terms as this Part 8; 

“corresponding notice” means a notice from Railtrack which states 

that Railtrack believes that, in order to 

provide a response analogous to a relevant 

response to another person who is party to a 

track access agreement: 

(a) Railtrack believes that it shall be 

necessary for it to disclose to that 

person information which it has 

acquired in relation to the affairs of 

the Train Operator; and 

(b) such disclosure would or might, in 

Railtrack’s reasonable opinion, 

seriously and prejudicially affect the 
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interests of the Train Operator; 

“costs” include a fair allocation of Railtrack’s 

administrative and other regional and national 

costs of carrying on its business; 

“determination” in relation to the Regulator, means his 

directions of the kind referred to in paragraph 

9.3.(a); 

“notice of objection” means a notice given by an affected person to 

Railtrack of the kind referred to in paragraph 

9.1.(v).(b); 

“period of objections” means the period specified in paragraph 

9.1.(v).(b); 

“qualifying information” means information which Railtrack has 

acquired in relation to the affairs of any 

affected person pursuant to an access 

contract between Railtrack and that person; 

“quality adjustment” means the alteration of any aspect of the 

access rights of the Train Operator other than 

a quantum adjustment; 

“quantum adjustment” means the surrender of any access right of the 

Train Operator in question and the grant to 

him of any other access right; 

“released capacity” means track capacity made available to 

Railtrack as a consequence of the making of a 

specified relevant surrender or a specified 

relevant adjustment, and “release of capacity” 

shall be construed accordingly;  

“relevant adjustment” means a quality adjustment or a quantum 

adjustment, and “adjust” shall be construed 

accordingly; 
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“relevant criteria” means the criteria which the Regulator shall 

have most recently published (and identified 

as such) in relation to the surrender or 

adjustment of access rights; 

“relevant enquiry” means an enquiry made of Railtrack by the 

Train Operator pursuant to paragraph 2; 

“relevant financial consequences” means the cost savings or costs incurred 

referred to in paragraph 4.1(a); 

“relevant information” means information which complies with the 

provisions of paragraph 4.1; 

“relevant response” means Railtrack’s answer to a relevant 

enquiry pursuant to paragraph 4; 

“relevant surrender” means the surrender to Railtrack of access 

rights possessed by the Train Operator; 

“specified relevant adjustment” means a relevant adjustment specified in a 

relevant enquiry; 

“specified relevant surrender” means a relevant surrender specified in a 

relevant enquiry; and 

“track access agreement” means an access contract which confers 

permission to use track of which Railtrack is 

the facility owner. 

2  Obligation of Railtrack to Answer Train Operator’s Enquiries 

Railtrack shall provide the Train Operator with a relevant response within a reasonable time of 

the making of a relevant enquiry. 

3 Contents of Relevant Enquiries 

Each relevant enquiry shall contain: 

(a) a specification of the access rights which the Train Operator, at that time, is aware that 

he may be willing to surrender to Railtrack; 
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(b) a specification of the access rights (if any) which the Train Operator, at that time, is 

aware that he may be willing to adjust; 

(c) a request that Railtrack provides the Train Operator with relevant information in relation 

to: 

(i) any specified relevant surrender; and 

(ii) any specified relevant adjustment; and 

(d) a specification of the dates with effect from which the specified relevant surrender or 

specified relevant adjustment may be expected to take place. 

4 Information to be Provided by Railtrack 

4.1 Relevant information 

Subject to paragraphs 9 and 11, the relevant information which Railtrack shall provide in each 

relevant response shall be a statement of: 

(a) the costs which Railtrack may reasonably expect to save or incur if any specified 

relevant surrender or specified relevant adjustment is made; 

(b) the times at which and the periods over which the relevant financial consequences will 

have effect; 

(c) the steps which Railtrack would expect to take to achieve the relevant financial 

consequences within the times referred to in sub-paragraph 4.1.(b) above and the 

opportunities which Railtrack has to accelerate or postpone the effect of the relevant 

financial consequences; 

(d) the extent to which any released capacity may reasonably be expected to be used: 

(i) by any other operator of trains; and 

(ii) in relation to the maintenance, re-alignment, re-configuration, repair or 

renewal of any part of the Network; 
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(e) the reasonably foreseeable financial effects on Railtrack of the release of capacity; 

(f) Railtrack’s proposals as to the amounts which should be payable by the Train Operator 

under this Agreement as a consequence of the making of any specified relevant 

surrender or specified relevant adjustment and its reasons for them, including in relation 

to the sharing between Railtrack and the Train Operator of the financial effects of the 

surrender or adjustment in question; and 

(g) whether any other person shall have made an enquiry of Railtrack pursuant to an 

agreement between that person and Railtrack in relation to the surrender or adjustment 

of access rights under that agreement which, if made, might reasonably be expected to 

affect the interests of the Train Operator in relation to the specified relevant surrender 

or specified relevant adjustment in question; 

together with such other information as the Train Operator shall reasonably request, in each 

case in a form and amount of detail which is sufficient to enable the Train Operator to make a 

proper assessment of the effect of the making of the specified relevant surrender or specified 

relevant adjustment in question. 

4.2 Pre-existing obligations of confidence 

Nothing in this paragraph 4 shall require Railtrack to break an obligation of confidence which 

arose before 1 April 1994. 

5.  Consultation 

5.1  Other train operators 

In preparing each relevant response, Railtrack shall: 

(a) except to the extent otherwise requested by the Train Operator and in accordance with 

such (if any) conditions as the Train Operator shall specify; and  

(b) subject to paragraphs 9, 10 and 11 carry out such consultation of other operators of 

trains and persons whom it has reason to believe shall intend to become operators of 

trains, as shall be necessary or expedient so as to enable Railtrack properly to inform 

itself of the effects on the capacity of the track in question which the specified relevant 

surrender or specified relevant adjustment in question, if made, shall be likely to have. 
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5.2 Obligation to co-operate 

If: 

(a) Railtrack shall have made any enquiry of the Train Operator either in relation to a 

relevant enquiry made by the Train Operator under this Part 8 or pursuant to the 

relevant provisions of a corresponding access agreement; and 

(b) the enquiry is one which the Train Operator may reasonably be expected to answer; 

the Train Operator shall provide Railtrack with an answer to the enquiry to the extent and in 

the amount of detail which is reasonable in the circumstances.  Information provided in any 

such response shall be treated as qualifying information and this Part 9 shall apply accordingly. 

6.  Costs of Providing Relevant Response 

6.1 Estimates 

Railtrack shall: 

(a) if so requested by the Train Operator and as soon as reasonably practicable after the 

request, provide the Train Operator with: 

(i) its best estimate of its costs of providing a relevant response; and 

(ii) having provided such an estimate, its best estimate of the costs which 

it has incurred in preparing the relevant response in question up to the 

date of the request or any other date specified in the request; and  

(b) not, in preparing a relevant response, exceed the amount of the estimate without first 

notifying and obtaining the consent of the Train Operator. 

6.2 Payments of costs of relevant responses 

The Train Operator shall: 

(a) be entitled to make any request of the kind referred to in paragraph 6.1 at the time of 

making the relevant enquiry in question and at any time and from time to time thereafter, 
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and the failure of the Train Operator to make any such request on any occasion shall 

not prejudice its right to make such a request on a later occasion; 

(b) pay to Railtrack an amount calculated pursuant to paragraph 6.3; and 

(c) be entitled to receive from Railtrack a certificate from its auditors verifying that the 

costs referred to in paragraph 6.3 have been incurred in providing the relevant 

response. 

6.3 Division and payment of costs 

The amount referred to in paragraph 6.2.(b) shall be an amount equal to 75 per cent of the 

amount of those of Railtrack’s reasonable costs of providing the relevant response which 

exceed £1000 (excluding VAT).  Such amount shall be payable not later than 30 days after 

the later of: 

(a) the date upon which the relevant response shall be provided; and 

(b) the date upon which Railtrack requests payment of the amount in question in an invoice 

which is sufficient for the purposes of Value Added Tax. 

7.   Train Operator’s Acceptance of Relevant Response 

7.1  Right to elect to surrender or adjust access rights 

If, following receipt of a relevant response, the Train Operator shall: 

(a) wish to make a specified relevant surrender or have a specified relevant adjustment 

effected; and 

(b) accept the amounts payable and sharing of the relevant financial consequences 

proposed by Railtrack in the relevant response; 

he shall be entitled to do so: 

(i) upon giving to Railtrack a notice to that effect not later than 60 days 

after the date upon which he receives the relevant response in question; 

and 
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(ii) unless the Regulator shall otherwise determine, so as to have effect not 

later than the date upon which the Regulator shall have given his consent 

to the making of the relevant surrender or relevant adjustment in 

question. 
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7.2  Regulator’s consent to surrender or adjustment of access rights 

(a) No relevant surrender or relevant adjustment shall have effect without the consent of 

the Regulator. 

(b) Railtrack and the Train Operator shall use all reasonable endeavours to procure that the 

Regulator is furnished with sufficient information and evidence as he shall require to 

determine whether or not to give his consent to the making of the relevant surrender or 

relevant adjustment in question.  Such information and evidence shall: 

(i) include the text of any necessary modifications of this Agreement; and 

(ii) be provided to the Regulator as soon as practicable after the date of the 

giving of the notice pursuant to paragraph 7.1.(a). 

8.  Right to Refer to Arbitration 

8.1 Reference to arbitration 

If, having received a relevant response, the Train Operator shall be dissatisfied with it 

(whether in relation to the amounts payable or sharing of benefits proposed by Railtrack or in 

any other respect), he shall be entitled, by notice to Railtrack, to refer the matter to an 

arbitrator for determination. 

8.2 Selection of arbitrator 

The arbitrator shall be chosen by agreement between Railtrack and the Train Operator.  If 

they shall have failed to agree on the arbitrator to be appointed by a date which is 30 days 

after the giving of a notice by the Train Operator pursuant to paragraph 8.1, the arbitrator 

shall be chosen by the Regulator on the application of either Railtrack or the Train Operator. 
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8.3 Arbitrator’s remit and powers and confidentiality of award 

Remit and powers 

(a) The arbitrator’s remit shall be that he shall: 

(i) reach a decision which is fair and reasonable; 

(ii) have due regard to: 

(1) the matters as respects which duties are imposed on the     

Regulator by section 4 of the Act; and 

(2) relevant criteria;  

(iii) not make an award which is inconsistent with any provision of the 

Access Conditions; 

(iv) have the power: 

(1) to give directions as to the procedure to be followed in 

the arbitration, including in relation to the making of any 

written or oral submissions and the extent to which any 

evidence or other submissions made by one party to the 

arbitration shall be disclosed to the other; and 

(2) to make such orders as he shall think fit in relation to the 

proportions of the costs of the arbitration (assessed in 

such manner as he shall determine) which shall be borne 

by either or both of the parties; 

(v) issue his decision as to: 

(1) whether the Train Operator should be entitled to make any 

relevant surrender or have any relevant adjustment given 

effect; 

and, if so: 
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(2) what the relevant surrender or relevant adjustment should 

be; 

(3) what should be the amounts payable by the Train Operator 

under this Agreement as a consequence of the making of the 

relevant surrender or relevant adjustment in question, 

including the sharing between Railtrack and the Train 

Operator of the financial effects of the surrender or 

adjustment in question; 

(4) when the relevant surrender or relevant adjustment in 

question should have effect; 

(5) what modifications of the provisions of this Agreement shall 

be required to give effect to his decision; and 

(6) such other matters as he shall consider relevant to the 

proper determination of the reference; and 

(vi) give his reasons. 

Confidentiality of arbitrator’s award 

Notwithstanding that the parties may have elected to adopt the whole or any part of Part C of 

the Access Dispute Resolution Rules to apply in the arbitration, paragraph C6 of those rules 

shall not apply. 

8.4 Provision of information etc, compliance with directions and binding nature of arbitrator’s 

decision 

Railtrack and the Train Operator shall: 

(a) use all reasonable endeavours to procure that the arbitrator is furnished with sufficient 

information and evidence to determine the matter in question as soon as lawful 

directions of the arbitrator; and 

(b) be bound by the reasonably practicable after the date of the reference; 
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(c) comply with any decision of the arbitrator. 

8.5 Right of Train Operator to have access rights adjusted subject to consent of the Regulator 

If the arbitrator shall have determined that the Train Operator should be entitled to make any 

relevant surrender or have any relevant adjustment given effect: 

(a) the Train Operator shall give notice to Railtrack as to whether it elects to exercise that 

entitlement; and 

(b) if the Train Operator gives notice pursuant to sub-paragraph 8.5.(a) of an election to 

exercise such an entitlement, he shall send a copy of the arbitrator’s decision to the 

Regulator. 

A notice under sub-paragraph 8.5.(a) above shall be given within 60 days of the date of the 

arbitrator’s decision, and, if not given within that time, the Train Operator shall lose the 

entitlement in question. 

8.6 Regulator’s consent 

(a) No relevant surrender or relevant adjustment shall have effect without the consent of 

the Regulator. 

(b)  The arbitrator’s decision (including the modifications contemplated by paragraph 

8.3(a)(v)(5)) shall have effect upon the date which the Regulator shall have given his 

consent to the making of the relevant surrender or relevant adjustment in question, or 

such other date as the Regulator shall by notice to the parties have specified for the 

purpose of this paragraph 8.6. 

8.7 Obligation of Railtrack to give effect to adjustment of access rights 

If the Regulator shall give his consent to the making of the relevant surrender or relevant 

adjustment determined by the arbitrator, Railtrack shall: 

(a) give effect to it in accordance with the terms of the arbitrator’s decision; and 

(b) send to the Regulator a copy of any necessary modifications of this Agreement. 
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9 Confidentiality 

9.1 Affected persons and their interests 

(a) Notice to Train Operator of confidentiality considerations 

If, having received a relevant enquiry, Railtrack shall have reasonable grounds for believing 

that, in order to provide the relevant response: 

(i) it shall be necessary for it to disclose to the Train Operator any 

qualifying information; and 

(ii) such disclosure would or might, in Railtrack’s reasonable opinion, 

seriously and prejudicially affect the interests of the affected person; 

(iii) Railtrack shall give notice to that effect to the Train Operator. 

(b) Train Operator’s right to elect for relevant response without qualifying 

information 

Having received a notice from Railtrack pursuant to paragraph 9.1.(a), the Train Operator 

shall be entitled, by notice given to Railtrack, to elect either: 

(ii) that the relevant response be provided to him without the qualifying 

information; or 

(iii) that Railtrack should give notice to the affected person in question 

pursuant to paragraph 9.1.(d) and thereafter comply with the 

procedures established in this paragraph 9. 

Railtrack shall not proceed with its preparation of the relevant response until the Train 

Operator shall have made its election. 

 

(c) Relevant response without qualifying information 

If the Train Operator makes an election pursuant to paragraph 9.1.(b).(i): 
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(i) Railtrack shall proceed to prepare and provide the relevant 

response so as to omit the qualifying information; and 

(ii) if, having received a relevant response of the kind referred to in 

sub-paragraph (i) above, the Train Operator wishes Railtrack to 

revise it so as to include any qualifying information, it shall be 

entitled to do so by notice to Railtrack. 

If the Train Operator gives notice to Railtrack pursuant to sub-paragraph (ii) above, Railtrack 

shall proceed to give notice to the affected person in question pursuant to paragraph 9.1.(d) 

and thereafter comply with the procedures established in this paragraph 9. 

(d) Relevant response with qualifying information  

If the Train Operator makes an election pursuant to paragraph 9.1.(b).(ii), Railtrack shall give 

notice to the affected person that it has grounds for a belief of the kind referred to in 

paragraph 9.1.(a). 

(e) Contents of notice to affected person 

The notice given to the affected person pursuant to paragraph 9.1.(d) shall be accompanied 

by: 

(i) a statement of the information which Railtrack considers it necessary 

to disclose; and 

(ii) statement to the effect that unless the affected person gives notice to 

Railtrack within 21 days of his receipt of the notice that he objects 

to the disclosure in question, that person shall have lost the right to 

object to its disclosure. 

 

(f) Entitlement of Railtrack to include qualifying information if no notice of 

objection 
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Subject to paragraph 4.2, if no notice of objection shall have been given to Railtrack within 

the period for objections, Railtrack shall be entitled to include the qualifying information in the 

relevant response. 

9.2 Discretion of Regulator to order confidentiality 

(a) If Railtrack shall have received a notice of objection within the period for objections, 

Railtrack shall immediately give notice of that fact to the Train Operator and the 

Regulator (qua Chairman of the Access Disputes Resolution Committee). 

(b) The notice given to the Train Operator pursuant to paragraph 9.2.(a) shall not contain 

any indication as to the identity of the affected person, whether by stating his name, the 

nature of his business or any information which may enable the Train Operator to 

determine his identity. 

(c) The notice given to the Regulator shall be accompanied by: 

(i)            a copy of the notice of objection; 

(ii) an explanation by Railtrack as to its reasons for the belief referred to in 

paragraph 9.1.(a); and  

(iii) a request for directions of the kind referred to in paragraph 9.2.(d). 

(d) The parties shall comply with such directions which the Regulator shall give to them in 

relation to the preservation of the positions of the parties (including the affected person) 

and the confidentiality of the qualifying information pending the determination of the 

matter.  No such directions shall have effect for a period which is longer than 90 days 

without being renewed by the Regulator. 

9.3 Regulator directions as to preservation of confidentiality of qualifying information 

(a) In a case to which paragraph 9.2 applies, and subject to paragraph 4.2, Railtrack shall 

be entitled to include qualifying information in a relevant response except where 

directed not to do so by the Regulator, to the extent stated and subject to such 

conditions (if any) as shall be specified in the direction. 
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(b) No relevant response containing qualifying information shall be given until after the 

expiry of the period specified by the Regulator in any directions of the kind referred to 

in paragraph 9.2.(d). 

9.4 Grounds on which Regulator may order confidentiality 

A confidentiality direction shall only have effect if: 

(a) it is stated by the Regulator to have been given on the grounds that: 

(i) the disclosure to the Train Operator of the qualifying information in 

question would or might seriously and prejudicially affect the interests 

of the affected person; and 

(ii) such prejudice outweighs or is likely to outweigh the interests of 

operators and potential operators of railway assets on the part of the 

network in question in its disclosure to the Train Operator, having due 

regard to the matters as respects which duties are imposed on the 

Regulator by section 4 of the Act; and 

(b) the Regulator shall have complied with the requirements specified in paragraphs 9.6 and 

9.7. 

9.5 Opportunity to make representations to Regulator 

Within 28 days of the Regulator’s receipt of a notice pursuant to paragraph 9.2.(a) (or such 

longer period as the Regulator shall allow), Railtrack, the Train Operator and the affected 

person shall be entitled to make representations to the Regulator: 

(b) as to whether it considers that the Regulator should exercise his discretion to give a 

confidentiality direction; and, if so 

(c) the extent and conditions of the direction. 

Any such representations shall be accompanied by the reasons why the person in question 

believes the Regulator should or should not (as the case may be) give a confidentiality 

direction. 
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9.6 Hearing on confidentiality representations 

If he shall have received any representations of the kind contemplated by paragraph 9.5, the 

Regulator shall be entitled to hear the parties on the matter.  The Regulator shall have an 

absolute discretion as to the procedure to be followed in any such hearing, and shall have the 

power at any time to amend it if he considers it necessary to do so for the fair resolution of the 

matter. 

9.7 Written reasons for decision 

If any representations shall have been made to him pursuant to paragraph 9.5, unless the 

parties concerned otherwise agree the Regulator shall provide them with his reasons for his 

determination.  Such reasons shall be given in writing. 

9.8 Immunities of Regulator 

(a) The Regulator shall not be liable in damages or otherwise for any act or omission 

to act on his part (including negligence) in relation to any reference to him. 

(b) Each of the Train Operator and Railtrack shall: 

(i) indemnify and hold harmless the Regulator and each other against every 

claim which may be made against any of them in relation to any of the 

matters referred to in paragraph 9.8.(a); and 

(ii) to the extent that it is the creditor in the indemnity in sub-paragraph (i) 

above, hold the benefit of that indemnity upon trust as bare trustee for the 

benefit of the Regulator. 

(c) No provision of this Agreement which may operate so as to exclude or restrict the 

liability of either party shall apply to the obligations of the parties under this 

paragraph 9.8. 

9.9  Preservation of confidentiality of qualifying information pending determination 

In making any determination of the kind contemplated by this paragraph 9, the remit of the 

Regulator shall include a requirement that: 
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(a) Any hearing of the kind contemplated by paragraph 9.6 shall be conducted in such 

a way as not to disclose any part of the qualifying information; and  

(b) The reasons for the Chairman’s determination shall, if given to the parties, not 

disclose to the Train Operator any part of the qualifying information. 

10. Reciprocal Provisions 

10.1 Obligation to include analogous provisions in other track access agreements 

Except where the Regulator shall give directions pursuant to sections 17, 18 or 19 of the Act 

to the contrary, Railtrack shall ensure that every track access agreement into which it enters 

shall include provisions in the same terms as paragraphs 9, 10 and 11 of this Part 9. 

10.2 Entitlement of Train Operator to receive corresponding notices 

The Train Operator shall be entitled to receive a corresponding notice from Railtrack in the 

circumstances contemplated by the track access agreements referred to in paragraph 10.1. 

10.3 Corresponding rights of Train Operator against Railtrack 

If the Train Operator receives a corresponding notice, it shall have rights and obligations in 

relation to Railtrack and Railtrack’s freedom to disclose qualifying information to another 

person which are the same as those described in paragraph 9 in relation to an affected person.  

Railtrack shall have the corresponding obligations and rights in relation to the Train Operator. 
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11. Confidentiality Undertakings From Train Operators 

11.1 Obligation to provide confidentiality undertaking 

If: 

(a) an affected person shall have given notice to Railtrack that it does not propose to give a 

notice of objection within the period for objections; or 

(b) the Regulator shall have determined that no confidentiality direction shall be given in 

relation to qualifying information; or  

(c) the Regulator shall have determined that a determination of the Chairman of the kind 

referred to in sub-paragraph 11.1.(b) shall be confirmed in whole or in part; and 

(d) the affected person shall require Railtrack to procure that the Train Operator gives a 

confidentiality undertaking for the benefit of the affected person; 

the Train Operator shall deliver to Railtrack an undertaking of strict confidentiality in relation 

to the qualifying information. 

11.2 Quality of confidentiality undertaking 

A confidentiality undertaking shall: 

(a) contain an undertaking that the person giving it will hold the qualifying information 

disclosed to him strictly confidential and will not, without the consent of the affected 

person, disclose it to any person except: 

(i) to any of the persons referred to in sub-clauses (a), (b), (d), (f) or 

(g) of Clause 17 of this Agreement, subject to the conditions which 

apply to such disclosures under that Clause; 

(ii) in the course of an arbitration commenced pursuant to this Part 8 of 

Schedule 7; or 

(iii) where required to do so pursuant to the order of a court of 

competent jurisdiction; 
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(b) contain no limitations on the liability of the person who gives it in the case of its breach; 

and 

(c) in every other respect, be unqualified. 

11.3 Supplemental 

A confidentiality undertaking shall be: 

(a) given to Railtrack by the Train Operator as soon as reasonably practicable after 

Railtrack shall have requested the Train Operator to provide it; and 

(b) held by Railtrack upon trust for the affected person. 

11.4 Failure to comply with obligation to provide confidentiality undertaking 

If the Train Operator fails to comply with its obligations under this paragraph 11, Railtrack 

shall not include the qualifying information in its relevant response. 
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Appendix N: Draft template Schedule 8: 
Performance regime 

1. Interpretation 

1.1 Definitions 

In this Schedule 8 and its Appendix 1, unless the context otherwise requires: 

“Applicable Timetable” means, in respect of a day, that part of the 

Working Timetable in respect of that day which 

is required to be drawn up in accordance with 

Access Condition D1.5.1 as at 2200 hours on 

the day prior to that day, and which is 

applicable to the Trains; 

“Cancellation” means the cancellation of a Train scheduled in 

the Applicable Timetable, resulting in the Train 

failing to trigger one or more Monitoring Points 

(except where the failure of the train to trigger a 

Monitoring Point is due to a malfunction of the 

Monitoring Point); 

“Cancellation Minutes” means, in relation to a Cancellation, the number 

of Cancellation Minutes specified in Column H 

of Appendix 1 for the Service Group which 

includes that Train (and which is based on the 

service interval specified in the Working 

Timetable); 

“Cap” means, in relation to a Train and a Monitoring 

Point, the maximum number of Minutes Late 

specified in Column I of Appendix 1 for the 

Service Group which includes that Train; 

“First Working means, in respect of a day, the version of the 
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Timetable” Working Timetable required to be issued by 

Railtrack to the Train Operator in respect of 

that day pursuant to Access Condition D1.5.3; 

“Joint Inquiry” means a formal inquiry which is required by any 

of the Railway Group Standards to be held or is 

permitted by any of the Railway Group 

Standards to be held and is in fact held; 

“Minutes Delay” means, in relation to a Train and a Recording 

Point, the delay at that Recording Point, 

calculated in accordance with paragraph 3; 

“Minutes Late” means, in relation to a Train and a Monitoring 

Point, the lateness at that Monitoring Point, 

calculated in accordance with paragraph 2; 

“Monitoring Point” means, in relation to a direction of a Service, a 

point listed in Column L of Appendix 1 as a 

point to be used for recording lateness of Trains 

in accordance with paragraph 2, and each such 

Monitoring Point shall be treated as a separate 

Monitoring Point notwithstanding that it may 

also be a Monitoring Point for the same Service 

in the opposite direction and/or for other 

Services; 

“Passenger’s Charter” means a commitment to passengers (whether or 

not legally binding) made by the Train Operator 

or any Passenger Transport Executive (in 

respect of any services operated by the Train 

Operator which are the subject of arrangements 

between the Train Operator and that Passenger 

Transport Executive) in relation to the 

punctuality and/or reliability of all or any of the 

Trains; 
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“Passenger Timetable” means the timetable published or procured to be 

published by Railtrack to the public which 

reflects the Applicable Timetable;  

“Performance Data 

Accuracy Code” 

means the version of the Performance Data 

Accuracy Code referred to in Part B of the 

Access Conditions; 

“Performance 

Monitoring System” 

means the recording system which Railtrack is 

required to operate under Part B of the Access 

Conditions; 

“Performance Sum” means, in relation to a Service Group, a sum of 

money which Railtrack or the Train Operator is 

liable to pay to the other under this Schedule 8, 

as calculated in accordance with paragraph 9 or 

10 as the case may be; 

“Period” means each consecutive period of 28 days 

during the term of this Agreement commencing 

at 0:00 on 1 April in each year, provided that 

the length of the first and last such Period in any 

year may be varied by up to 7 days on 

reasonable prior notice from Railtrack to the 

Train Operator; 

“Possession” means a Railtrack Possession, a Competent 

Authority Possession or, if applicable a CTRL 

Possession or Thameslink Possession, as 

defined in Schedule 4; 
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“Railtrack Performance 

Point” 

means, in relation to a Service Group, the 

Railtrack performance point specified in Column 

B of Appendix 1; 

“Recording Point” means a point at which Railtrack records Trains 

using the Performance Monitoring System; 

“Recovery Time” means additional time incorporated in the First 

Working Timetable to allow for a Train to 

regain time lost during an earlier part of its 

journey; 

“relevant year” has the meaning set out in Schedule 7; 

“Retail Price Index” has the meaning set out in Schedule 7; 

“Service” means all Trains which for that part of their 

journey cover a route specified in Column J of 

Appendix 1; 

“Service Code” means the third, fourth and fifth digits of an eight 

character train service code applied in the 

Performance Monitoring System to Trains and 

used to identify them; 

“Service Group” means a collection of Services specified in 

Column A of Appendix 1; 

“Summer Change Date” means, in respect of a year, the first day of the 

Period in which falls the first day of the Summer 

Passenger Timetable commencing in that year; 

“Summer Passenger 

Timetable” 

means a Passenger Timetable which is published 

in respect of the period commencing on or 

around 31 May in a year until the coming into 

force of the next succeeding Winter Passenger 

Timetable, before taking into account any 



Periodic Review of Railtrack's Access Charges: Draft Conclusions Volume II 

 
 

 OFFICE of the RAIL REGULATOR • July 2000 3 7 117 

amendment (other than errata) published after 

its initial publication; 

“Train” means each train which is:  

(a) operated by or on behalf of the Train 

Operator pursuant to the permission to 

use the Routes granted under this 

Agreement; and 

(b) used to provide services for the carriage 

of passengers by railway 

but excludes any and all Trains making an 

Ancillary Movement;  

“Train Operator 

Performance Point” 

means, in relation to a Service Group, the Train 

Operator performance point specified in 

Column F of Appendix 1; 

“Winter Passenger 

Timetable” 

means a Passenger Timetable which is published 

in respect of the period commencing on or 

around 30 September in a year until the coming 

into force of the next succeeding Summer 

Passenger Timetable, before taking into account 

any amendment (other than errata) published 

after its initial publication; and 

“working day” means each of Monday to Friday (inclusive) 

excluding common law and statutory public 

holidays. 

1.2 Interpretation 

For the purposes of this Schedule 8: 
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(a) a Train shall be treated as being in a Service Group for that part of its journey during 

which it satisfies the characteristics specified in Columns A and J of Appendix 1 as 

forming a Service which is included in that Service Group; 

(b) events in respect of a Train shall be treated as occurring on the day on which the 

Train is scheduled in the Applicable Timetable to depart from the first point at which 

it is to pick up passengers;  

(c) save as otherwise provided, each final calculation of minutes shall be accurate to 

three decimal places; and 

(d) unless otherwise specified, references in this Schedule 8 to paragraphs are to 

paragraphs in this Schedule and references to Appendix 1 are to Appendix 1 of this 

Schedule 8. 

1.3 Suspension Notices 

Wherever a Suspension Notice is in force, the effects of that Suspension Notice shall be the 

subject of clause 9 and not of this Schedule 8.  Accordingly, for the purposes of this 

Schedule 8: 

(a) neither Railtrack nor the Train Operator shall be allocated any responsibility for those 

effects; and  

(b) those effects shall not be regarded as causing any Minutes Late or Minutes Delay. 

2. Calculation of Minutes Late 

The Minutes Late at a Monitoring Point on a day shall be derived from the following formula:  

   Minutes Late = Σ L 

where:  

L  is the number of minutes (rounded down to the nearest whole minute) by which the 

time at which the Train stops at the Monitoring Point is later than the time at which 

that Train is scheduled in the Applicable Timetable to stop at that Monitoring Point 
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provided that if L for a train exceeds the Cap specified in Column I of Appendix 1 

for that Service Group, then L is the Cap; and 

Σ  is the sum across all Trains in the relevant Service Group which are scheduled in the 

Applicable Timetable to stop at that Monitoring Point on that day. 

3. Calculation of Minutes Delay 

The Minutes Delay in respect of a Train when it triggers a Recording Point shall be equal to: 

(a) in respect of the first Recording Point triggered by a Train on any day, the number of 

minutes (rounded down to the nearest whole minute) by which the time at which the 

Train triggers the Recording Point is later than the time at which that Train is 

scheduled in the Applicable Timetable to do so; and 

(b) in respect of any other Recording Point, the lesser of: 

(i) the number of Minutes Delay in respect of that Recording Point calculated in 

accordance with sub-paragraph 3(a) above; and 

(ii) the greater of ((A1-A2)+B) and zero 

where: 

A1 is the number of minutes between the time at which the Train 

triggers the Recording Point (rounded down to the nearest whole 

minute) and the time the Train last triggered a Recording Point 

(rounded down to the nearest whole minute);  

A2 is the time lapse scheduled in the Applicable Timetable between 

those same two Recording Points; and 

B is any Recovery Time between those Recording Points 

incorporated in the Applicable Timetable; 

(c) provided that: 
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(i) any Minutes Delay which arise from a single incident or a series of related 

incidents and which are less than three minutes in aggregate shall be deemed 

to be zero; and 

(ii) if for any Train the aggregate Minutes Delay in respect of all Recording 

Points caused by a single incident are in excess of the Cap specified in 

Column I of Appendix 1 for that Service Group, then such excess shall be 

disregarded. 

4. Recording of Performance Information 

4.1 Recording of Lateness, Minutes Delay and Cancellations  

Without prejudice to its obligations under Part B of the Access Conditions, Railtrack shall 

use the Performance Monitoring System to record for each day in respect of each Train 

scheduled in the Applicable Timetable: 

(a) the time at which the Train stops at each Monitoring Point;  

(b) each Cancellation and the incident(s) causing such Cancellation. 

(c) the time at which the Train triggers each Recording Point; 

(d) the Minutes Delay for that Train at each Recording Point; and 

(e) where the Minutes Delay which that Train has accrued since the last Recording Point 

are greater than three minutes: 

(i) the incident(s) causing each minute of any Minutes Delay; and 

(ii) that part of the Minutes Delay for which Railtrack is unable to identify the 

incident(s) which caused that delay. 

4.2 Recording of Allocated Responsibility for Minutes Delay and Cancellations 

Railtrack shall for each day for each Train scheduled in the Applicable Timetable record 

separately in the Performance Monitoring System those (i) Minutes Delay and (ii) 

Cancellations caused by incidents: 
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(a) for which Railtrack is allocated responsibility in accordance with paragraph 5.2; 

(b) for which the Train Operator is allocated responsibility in accordance with paragraph 

5.3; 

(c) for which Railtrack and the Train Operator are allocated joint responsibility, in 

accordance with paragraph 5.4; and 

(d) which are no cause can be identified. 

4.3 Failed Monitoring Points 

Without prejudice to its obligations under Part B of the Access Conditions, Railtrack shall 

use all reasonable endeavours: 

(a) to restore as soon as reasonably practicable any failed Recording Point; and 

(b) pending such restoration, to compile such information from manual records and other 

sources, including the Train Operator, as is appropriate to reflect as accurately as is 

reasonably practicable the actual performance of the relevant Trains for the purposes 

of this Schedule 8. 

4.4 Provision of Information by Train Operator 

Where Railtrack is unable to identify the incident(s) which caused a delay for the purposes 

of sub-paragraph 4.1(e)(ii), the Train Operator shall at Railtrack’s request promptly provide 

to Railtrack any information it has in its possession regarding the incident(s) which caused 

that delay. 

5 Allocation of Responsibility for Minutes Delay and Cancellations 

5.1 Assessment of Incidents Causing Delay and Cancellations 

(a) Railtrack shall identify: 

(i) in respect of each incident recorded under sub-paragraph 4.1(e) as causing 

Minutes Delay, the extent to which that incident caused the Minutes Delay; 
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(ii) in respect of each incident recorded under sub-paragraph 4.1(b), the extent 

to which that incident caused the Cancellation; and 

(iii) whether responsibility for incidents causing Minutes Delay or Cancellations is 

to be allocated to Railtrack or to the Train Operator or to them jointly in 

accordance with the following provisions of this paragraph 5. 

(b) In assessing the allocation of responsibility for any Minutes Delay or Cancellations, 

there shall be taken into account all incidents contributing thereto including: 

(i) the extent to which each party has taken reasonable steps to avoid and/or 

mitigate the effects of the incidents; and 

(ii) where a Possession overruns due to the start of such Possession being 

delayed by a late running Train, the incident(s) giving rise to that late running. 

(c) The parties shall take reasonable steps to avoid and mitigate the effects of any 

incidents upon the Trains and any failure to take such steps may be regarded as a 

separate incident. 

5.2 Railtrack Responsibility Incidents 

Railtrack shall be allocated responsibility for an incident other than a planned incident (as 

defined in 5.7), if that incident is caused wholly or mainly: 

(a) by breach by Railtrack of any of its obligations under this Agreement; or 

(b) (whether or not Railtrack is at fault) by circumstances within the control of Railtrack 

in its capacity as operator of the Network; or 

(c) (whether or not Railtrack is at fault) by any act, omission or circumstance which 

affects the Network, including, subject to paragraph 5.3(d), any incident in 

connection with rolling stock on the Network for which any train operator other than 

the Train Operator would be allocated responsibility if it were the Train Operator 

under this Agreement. 
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5.3 Train Operator Responsibility Incidents 

The Train Operator shall be allocated responsibility for an incident other than a planned 

incident (as defined in paragraph 5.7) if that incident is caused wholly or mainly: 

(a) by breach by the Train Operator of any of its obligations under this Agreement; or 

(b) (whether or not the Train Operator is at fault) by circumstances within the control of 

the Train Operator in its capacity as an operator of Trains; or 

(c) (whether or not the Train Operator is at fault) by any act, omission or circumstance 

which affects rolling stock operated by or on behalf of the Train Operator, including 

any such act, omission or circumstance originating in connection with any station 

(other than in connection with signalling under the control of Railtrack at that station), 

any light maintenance depot or any network other than the Network; or 

(d) by rolling stock operated by or on behalf of another train operator which is delayed 

in entering or leaving the Network due to any act, omission or circumstance 

originating in connection with a light maintenance depot or network other than the 

Network and, as a result of that delay, rolling stock operated by or on behalf of the 

Train Operator which is scheduled to leave or enter the Network at the connection 

with that light maintenance depot or other network is then delayed behind the first 

mentioned rolling stock. 

5.4  Joint Responsibility Incidents 

(a) Railtrack and the Train Operator shall be allocated joint responsibility for: 

(i) any incident caused by an act, omission or circumstance originating in 

connection with a station which: 

(1) is an act, omission or circumstance which affects the Network and 

prevents a Train entering or passing through a station at the time it is 

scheduled to do so; and 

(2) prevents the access of passengers through the station to or from the 

Train; or 
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(ii) any identified incident in respect of which Railtrack and the Train Operator 

are equally responsible and for which neither Railtrack nor the Train 

Operator is allocated responsibility under paragraphs 5.2 or 5.3. 

(b) Minutes Delay or Cancellations caused by incidents for which Railtrack and the Train 

Operator are allocated joint responsibility pursuant to sub-paragraph 5.4(a) shall be 

allocated 50% to Railtrack and 50% to the Train Operator.   

5.5      Unidentified Incidents: Minutes Delay 

Responsibility for Minutes Delay caused by incidents on any day which are unidentified, as 

recorded under paragraph 4.2(d), shall be allocated as follows: 

(a) if there are any Minutes Delay in respect of the Service Group recorded as being 

caused by incidents for which Railtrack or the Train Operator are allocated 

responsibility: 

(i) 50% of the unidentified Minutes Delay under paragraph 4.2(d) shall be 

allocated to Railtrack, the Train Operator and joint responsibility incidents 

pro rata to the aggregate Minutes Delay for that Service Group respectively 

recorded as being their responsibility under this paragraph 5 for that day; 

and  

(ii) the balance of the Minutes Delay under paragraph 4.2(d) shall be allocated 

to Railtrack; and 

(b) if no Minutes Delay in respect of the Service Group are recorded as the 

responsibility of Railtrack or the Train Operator in respect of that day, then Railtrack 

and the Train Operator shall each be allocated 50% of the unidentified Minutes 

Delay recorded under paragraph 4.2(d). 

5.6 Unidentified Incidents: Cancellations 

Responsibility for Cancellations caused by incidents on any day which are unidentified shall 

be allocated 50% to Railtrack and 50% to the Train Operator. 
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5.7 Planned Incidents 

An incident shall be treated as a planned incident if and to the extent that there is Recovery 

Time incorporated in the First Working Timetable.   

5.8 Allocation of Responsibility for Minutes Delay at Service Group level:  Aggregate 
Minutes Delay 

In respect of a Service Group, the aggregate Minutes Delay on a day shall be the aggregate 

of all Minutes Delay recorded under sub-paragraphs 4.2(a) to 4.2(d) in respect of all Trains 

in that Service Group scheduled in the Applicable Timetable. 

5.9  Allocation of Responsibility for Minutes Delay at Service Group level:  
Railtrack Minutes Delay 

In respect of a Service Group, the Minutes Delay on a day allocated to Railtrack shall be the 

aggregate of:  

(a) the Minutes Delay recorded as being caused by incidents for which Railtrack is 

allocated responsibility under paragraph 5.2; 

(b) any Minutes Delay allocated to Railtrack under paragraph 5.4; and 

(c) any Minutes Delay allocated to Railtrack under paragraph 5.5. 

5.10  Allocation of Responsibility for Minutes Delay at Service Group level:  Train 
Operator Minutes Delay 

In respect of a Service Group, the Minutes Delay on a day allocated to the Train Operator 

shall be the aggregate of:  

(a) the Minutes Delay recorded as being caused by incidents for which the Train 

Operator is allocated responsibility under paragraph 5.3; 

(b) any Minutes Delay allocated to the Train Operator under paragraph 5.4; and 

(c) any Minutes Delay allocated to the Train Operator under paragraph 5.5. 
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5.11 Allocation of Responsibility for Cancellations at Service Group level: Railtrack 
Cancellations 

 In respect of a Service Group, the Cancellations which shall be allocated to Railtrack shall 

be the aggregate of: 

(a) the Cancellations recorded as being caused by incidents for which Railtrack is 

allocated responsibility under paragraph 5.2; and 

(b) any Cancellations allocated to Railtrack under paragraph 5.4 or paragraph 5.6. 

5.12 Allocation of Responsibility for Cancellations at Service Group level: Train Operator 
Cancellations 

 In respect of a Service Group, the Cancellations which shall be allocated to the Train 

Operator shall be the aggregate of: 

(a) the Cancellations recorded as being caused by incidents for which the Train 

Operator is allocated responsibility under paragraph 5.3; and 

(b) any Cancellations allocated to the Train Operator under paragraph 5.4 or paragraph 

5.6. 

6. Statement of Allocated Responsibility 

6.1 Initial Statement 

Railtrack shall provide to the Train Operator as soon as reasonably practicable and in any 

event no later than the following working day:  

(a) the allocation of responsibility made by Railtrack under paragraph 5; and 

(b) a summary for each Service Group showing: 

(i) the aggregate Minutes Delay and Cancellations recorded under each 

category set out in paragraph 4.2; and 
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(ii) a list of the Minutes Delay and Cancellations (in each case broken down by 

incident) recorded as the responsibility of the Railtrack and as the 

responsibility of the Train Operator. 

6.2  Further Statements 

If Railtrack’s nominated representative has reasonable grounds to believe that any further 

incident was the responsibility of the Train Operator or of Railtrack but was not shown as 

such in the information made available in accordance with paragraph 6.1, then Railtrack 

may, within 7 days after the last Minutes Delay caused by that incident, issue a notice in 

accordance with paragraph 15 revising the information and/or allocations of responsibility 

made available under paragraph 6.1.   

6.3 Adjustment Statements 

If Access Condition B3.3 (Adjustment to Prior Results) applies in respect of all or part of a 

Period, then Railtrack shall promptly issue to the Train Operator a statement showing the 

necessary adjustments (if any) to statements already issued and Performance Sums already 

paid in respect of the Period, and any such adjusting statement shall be treated as if it were a 

statement under paragraph 11.1 and, subject to paragraph 12.2, an adjusting payment shall 

be payable within 28 days of Railtrack’s statement. 

6.4 Disputes about Statements of Allocated Responsibility 

(a) Except to the extent that it has, within two working days of receipt, notified Railtrack 

in accordance with paragraph 15 that it disputes the contents of a statement under 

paragraph 6.1, the Train Operator shall be deemed to have agreed the contents of 

that statement.  Any notification of a dispute shall specify the reasons for that dispute. 

(b) The parties shall attempt to resolve disputes notified in accordance with paragraph 

6.4(a) as follows:   

(i) within the next 2 clear working days after notification of any dispute, 

nominated representatives of the parties shall attempt to resolve that dispute; 

(ii) if agreement has not been reached after two clear working days, 

representatives authorised by a more senior level of management of the 
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parties shall use all reasonable endeavours to negotiate a resolution of the 

dispute;   

(iii) negotiations under sub-paragraph 6.4(b)(ii) shall continue, .if necessary, until 

a date no earlier than five clear working days after the end of the Period in 

which the event giving rise to the dispute under paragraph 6.1 occurred; and 

(iv) any matters which are still in dispute when Railtrack provides its statement 

for the Period under paragraph 11.1 shall be dealt with under paragraph 

11.2. 

7. Allocation of Minutes Late to Railtrack 

In respect of each Monitoring Point, the Minutes Late at that Monitoring Point allocated to 

Railtrack (MLR) on a day shall be calculated according to the following formulae: 
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if MD is greater than zero   

MLR = (MDR � ML ) + DMLR 

                       MD 

or if MD is equal to zero  

MLR = (0.5 � ML) + DMLR 

where:  

ML  is the aggregate Minutes Late at that Monitoring Point on that day for all Trains in 

that Service Group, calculated in accordance with paragraph 2; 

MD is the aggregate Minutes Delay on that day in respect of the Service Group under 

which that Monitoring Point is listed in Column L of Appendix 1, calculated in 

accordance with paragraph 5.8; 

MDR is that part of such MD allocated to Railtrack in accordance with paragraph 5.8; 

and 

DMLR is the deemed minutes late at that Monitoring Point allocated to Railtrack, derived 

from the following formula: 

CMRCDMLR ⋅=  

where: 

RC is the number of Cancellations for which Railtrack is allocated 

responsibility in accordance with paragraph 5.11; and 

CM is the Cancellation Minutes for that Service Group set out in 

Column H of Appendix 1. 

8. Allocation of Minutes Late to the Train Operator 

In respect of each Monitoring Point, the Minutes Late at that Monitoring Point allocated to 

the Train Operator (MLT) on a day shall be calculated according to the following formulae: 
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if MD is greater than zero   

   MLT = (MDT ·  ML) + DMLT 

         MD 

or if MD is equal to zero  

   ( ) DMLTML0.5  MLT +⋅=  

where: 

ML  is the aggregate Minutes Late at that Monitoring Point on that day for all 

Trains in that Service Group, calculated in accordance with paragraph 2; 

MD is the aggregate Minutes Delay on that day in respect of the Service Group 

under which that Monitoring Point is listed in Column A of Appendix 1, 

calculated in accordance with sub-paragraph 5.8; 

MDT is that part of such MD allocated to the Train Operator in accordance with 

sub-paragraph 5.10; and 

DMLT is the deemed minutes late at that Monitoring Point allocated to the Train 

Operator, derived from the following formula: 

 CMTCDMLT ⋅=  

   where: 

TC is the number of Cancellations for which the Train Operator is 

allocated responsibility in accordance with 5.12; and 

CM is the Cancellation Minutes for that Service Group set out in Column 

H of Appendix 1. 

9. Railtrack Performance Sums 

9.1 In respect of a Service Group, the Railtrack Performance Sum (RPS) for each Period shall 

be calculated according to the following formula: 
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    RPS = (RPP – RWAML) ·  RPR 

where: 

RPP  is the Railtrack Performance Point for that Service Group specified in 

Column B of Appendix 1; 

RWAML  is the aggregate for all Monitoring Points in the Service Group of the 

weighted average minutes late allocated to Railtrack in accordance with the 

following formula: 

    RWAML = ∑ (MLR ·  MPW) 

             SP 

where: 

MLR  is the Minutes Late allocated to Railtrack in respect of each 

Monitoring Point on a day, in accordance with paragraph 8.7; 

MPW  is the weighting attributable to that Monitoring Point, as specified in 

Column M of Appendix 1;  

∑  is the sum across all days in the Period; and 

SP is the number of stops at the Monitoring Point scheduled in the 

Applicable Timetable for the Period for that Service Group; and 

RPR is the relevant Railtrack payment rate for that Service Group specified in 

Column E of Appendix 1 (being the sum of the amount for the marginal 

revenue effect specified in Column C of Appendix 1 and the amount for the 

societal rate specified in Column D of Appendix 1). 

9.2 Where RPS is less than zero, Railtrack shall pay the amount of the RPS to the Train 

Operator.  Where RPS is greater than zero, the Train Operator shall pay that amount to 

Railtrack.  
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10. Train Operator Performance Sums 

10.1 In respect of a Service Group, the Train Operator Performance Sum (TPS) shall be 

calculated according to the following formula: 

    TPS = (TPP – TWAML) ·  TPR 

where: 

TPP is the Train Operator Performance Point for the Service Group specified in 

Column F of Appendix 1; 

TWAML  is the aggregate for all Monitoring Points in the Service Group of the 

weighted average minutes late allocated to Railtrack in accordance with the 

following formula: 

    TWAML = Σ (MLT ·  MPW) 

          SP 

            where: 

MLT  is the Minutes Late allocated to the Train Operator in respect of 

each Monitoring Point on a day, in accordance with paragraph 8; 

MPW  is the weighting attributable to that Monitoring Point, as specified in 

Column M of Appendix 1;  

   ∑  is the sum across all days in the Period; and 

SP  is the number of stops at the Monitoring Point scheduled in the 

Applicable Timetable for the Period for that Service Group; and 

TPR  is the relevant Train Operator payment rate for that Service Group specified 

in Column G of Appendix 1. 

10.2 Where TPS is less than zero, the Train Operator shall pay the amount of the TPS to 

Railtrack.  Where TPS is greater than zero, Railtrack shall pay that amount to the Train 

Operator.  
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11. Notification of performance sums 

11.1 Notification 

Within 14 days of the end of each Period, Railtrack shall provide the Train Operator with a 

statement for each Service Group showing: 

(a) any Performance Sums for which Railtrack or the Train Operator is liable, together 

with such supporting information (other than information in respect of incidents 

recorded as the responsibility of Railtrack) as the Train Operator may reasonably 

require; and 

(b) a list of incidents causing the Minutes Delay and Cancellations recorded as the 

responsibility of the Train Operator or the joint responsibility of Railtrack and the Train 

Operator, but in respect of which the nominated representatives of the parties have 

failed to agree on the allocation of responsibility. 

11.2 Disputes 

Within 14 days of receipt by the Train Operator of a statement required under paragraph 

11.1, the Train Operator shall notify Railtrack of any aspects of such statement which it 

disputes, giving reasons for each such dispute.  Such disputes shall be resolved in 

accordance with the procedure in paragraph 16.  Save to the extent that disputes are so 

notified, the Train Operator shall be deemed to have agreed the contents of each statement. 

12. Payment procedures 

12.1 Payments and Set-off 

(a) In respect of any and all Performance Sums for which Railtrack and the Train 

Operator are liable in any Period, the aggregate liabilities of Railtrack and the Train 

Operator shall be set off against each other.  The balance shall be payable by 

Railtrack or the Train Operator, as the case may be, within 28 days after the end of 

the Period. 

(b) Subject to paragraph 12.2, and save as otherwise provided, all other sums payable 

under this Schedule 8 shall be paid within 28 days after the end of the Period to 

which such payment relates. 
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12.2 Payments in the Event of Dispute 

Where any payment which is referred to in this paragraph 12 is in dispute: 

(a) the undisputed amount shall be paid or set off (as the case may be) in accordance 

with paragraph 12.1; 

(b) the disputed balance shall be paid or set off (as the case may be) within 28 days 

after the dispute is resolved or determined; and 

(c) from the date at which such balance would but for the dispute have been due to be 

paid or set off, the disputed balance shall carry interest (incurred daily and 

compounded monthly) at the Default Interest Rate, unless the dispute relates to an 

incident the responsibility for which is the subject of a Joint Inquiry, in which case 

interest shall be payable at the prevailing base rate of Barclays Bank plc. 

13. Payment Rates 

13.1 Each payment rate in Columns E and G of Appendix 1 shall be adjusted in respect of 

Periods in relevant year t in accordance with the following formula: 

  Rt = Rt-1 (1 + RPI t-1) 

    100 

where: 

Rt is the relevant rate in the relevant year t 

Rt-1 is the relevant rate in the relevant year t-1 

RPIt-1 means the percentage change (whether of a positive or negative value) in the Retail 

Price Index published or determined with respect to November in the relevant year 

t-1 and the index published or determined with respect to November in the relevant 

year t-2 

but so that in relation to the relevant year commencing on 1 April 2001, Rt shall have the 

relevant value specified in Appendix 1. 



Periodic Review of Railtrack's Access Charges: Draft Conclusions Volume II 

 
 

 OFFICE of the RAIL REGULATOR • July 2000 3 7 135 

14. Compensation Under the Passenger’s Charter 

14.1 Scope of Indemnification 

(a) For each Service Group Railtrack shall indemnify the Train Operator for revenue 

actually lost by the Train Operator: 

(i) as a result of the extension of any season ticket or a result of giving a refund 

in lieu of an extension; or 

(ii) giving discounts on the purchase of any season ticket 

where  

(1) the Train Operator is required to offer such extension, discount 

(or the refund in lieu of an extension) under the Passenger’s 

Charter in force as at Summer Change Date 2000; and 

(2) responsibility is allocated to Railtrack under paragraph 5 for the 

incident which gave rise to the Train Operator’s liability to offer 

such extension (refund in lieu of the extension) or refund.  

14.2 Calculation of Payments in respect of Extensions 

(a) Subject to sub-paragraph 14.2(b), Railtrack shall be liable for the costs of offering 

the extension (or refund in lieu of the extension) if and to the extent that Railtrack is 

allocated responsibility under Paragraphs 5.2, 5.4, 5.5 or 5.6. 

(b) Liability shall only be allocated to Railtrack under paragraph 14.1 in respect of 

extensions (or refunds in lieu of such extensions) which are granted in relation to 

those days in the relevant year on which the Train Operator would have incurred the 

largest liability pursuant to the Passenger’s Charter in force as at Summer Change 

Date 2000, taking into account each day in all Periods in the relevant year. 

14.3 Calculation of Punctuality Payments 

The extent of Railtrack’s liability under this paragraph 14 with regard to discounts given in 

respect of punctuality shall be determined in accordance with the following formula: 
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DC

C
PCRp

+
⋅=  

where: 

Rp is Railtrack’s liability in respect of that indemnity under paragraph 14.1; 

PC is the actual discount given in that Period on any season ticket in respect of 

punctuality of Trains in accordance with paragraph 14.1; 

C is the aggregate of the Minutes Delay allocated to Railtrack under paragraph 5.9 in 

respect of that Service Group for every day in the thirteen Periods immediately 

preceding that Period; and 

D is the aggregate of the Minutes Delay allocated to the Train Operator under 

paragraph 5.10 in respect of that Service Group for every day in the thirteen Periods 

immediately preceding that Period. 

14.4 Calculation of Reliability Payments 

The extent of Railtrack’s liability under this paragraph 14 with regard to discounts given in 

respect of reliability of Trains in each Service Group shall be determined in accordance with 

the following formula: 

  
ZY

Y
PCRr

+
⋅=  

where: 

Rr is Railtrack’s liability in respect of that indemnity under paragraph 14.1; 

PC is the actual discount given in that Period on any season ticket in respect of reliability 

of Trains in accordance with paragraph 14.1; 

Y is the aggregate number of total cancellations of Trains for which Railtrack is 

allocated responsibility in accordance with paragraph 5 for that Service Group for 

every day in the thirteen Periods immediately preceding that Period;  
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Z is the aggregate number of total cancellations of Trains for which the Train Operator 

is allocated responsibility in accordance with paragraph 5 for that Service Group for 

every day in the thirteen Periods immediately preceding that Period; and 

for the purposes of this paragraph 14.4, “total cancellation” means a cancellation of a Train 

resulting in a reduction of 50% or more of the number of miles of the route on which that 

Train was scheduled to run. 

14.5 Statements 

Within 14 days of the end of each Period, the Train Operator shall in respect of each Service 

Group forward to Railtrack a statement setting out its calculation of the liability of Railtrack 

under this paragraph 14.  That statement shall be in sufficient detail to enable Railtrack to 

make an informed assessment thereof.  Railtrack shall co-operate with the Train Operator in 

the production of such statements by providing to the Train Operator within a reasonable 

time of any request the values of C, D, Y and Z under this paragraph 14.  In addition, the 

Train Operator shall include in any such statement details of any incident occurring during 

that Period which it considers is the responsibility of Railtrack in accordance with paragraph 

5 and is of such type that the Train Operator will be liable in accordance with the 

Passenger’s Charter to pay compensation.  Save to the extent that any such details are 

included in such statement, the Train Operator shall be deemed to have agreed that no such 

incidents occurred. 

14.6 Disputes 

(a) Within 14 days of receipt of each such statement from the Train Operator, Railtrack 

shall notify the Train Operator of any aspects of the statements which it disputes, 

giving the reason for any dispute.  Any such disputes shall be resolved in accordance 

with the procedure set out in paragraph 16.  Save to the extent that disputes are so 

notified, Railtrack shall be deemed to have agreed the contents of such statement 

and the undisputed amount of any such statement shall become due and payable by 

the later of: 

(i) 28 days after the end of the Period to which it relates; and 

(ii) 21 days from the date of service of such statement. 
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(b) Where, in any Period and in respect of any Service Group either the parties are 

unable or the parties agree that it is impracticable to allocate responsibility for any 

liability to Railtrack under this paragraph 14, then responsibility shall be allocated to 

Railtrack according to actual performance as established using all relevant data 

available to the parties in respect of that Period or on such other basis as the parties 

may agree. The parties shall consult each other with regard to the application of this 

paragraph 14.6(b)  

15 Notices 

15.1 All notices under this Schedule 8 shall be given in writing and shall be sent by prepaid first 

class post, e-mail or fax or delivered by hand to the party in question at the address for 

service last notified by that party. 

15.2 Any such notice shall be deemed to have been duly received: 

(a) if sent by prepaid first class post, three days after posting unless otherwise proven; 

(b) if sent by hand, when delivered; 

(c) if sent by facsimile, (subject to confirmation of uninterrupted transmission by a 

transmission report) upon sending; and 

(d) if sent by e-mail, (unless notice of non-delivery is received) upon sending. 

16 Disputes 

16.1 If any dispute is notified under paragraphs 11.2 or 14.6 it shall be resolved according to the 

following procedure: 

(a) within 7 days of service of the relevant notice (or, if the dispute relates to an incident 

the responsibility for which is or is to be the subject of a Joint Inquiry, within 7 days 

of publication of the conclusion of that Joint Inquiry), the parties shall meet to discuss 

the disputed aspects with a view to resolving all disputes in good faith; 

(b) if, for any reason, within 7 days of the meeting referred to in sub-paragraph 16.1(a), 

the parties are still unable to agree any disputed aspects, each party shall promptly 

and in any event within 7 days prepare a written summary of the disputed aspects 
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and the reasons for each such dispute and submit such summaries to the senior 

officer of each party; 

(c) within 28 days of the first meeting of the parties, the senior officers of the parties shall 

meet with a view to resolving all disputes; 

(d) if no resolution results before the expiry of 14 days following that meeting, then either 

party may require that the matter be resolved by the Access Dispute Resolution 

Committee; and  

(e) if either party is dissatisfied with the decision of that Committee or the ruling of the 

Chairman thereof (as the case may be) such party shall be entitled to refer the matter 

for arbitration, pursuant in each case to Part C of the Access Dispute Resolution 

Rules. 

17 Amendments to Appendix 1 

17.1 Circumstances in which Parties Agree to Amend Appendix 1 

Either party may by notice to the other propose that Appendix 1 be amended in accordance 

with this paragraph 17. 

17.2 Procedure for Amendments to Appendix 1 

(a) The party who wishes to amend Appendix 1 shall notify the other party of any such 

proposed change and the date from which it proposes that such change will have 

effect: 

(i) in the case of changes coming into effect on the Summer Change Date, 

before 1 November in the preceding year; or 

(ii) in the case of changes coming into effect on the Winter Change Date, 

before 1 April in the same year. 

(b) Any notice under sub-paragraph 17.2(a) shall specify as far as possible that party’s 

proposed amendments to Appendix 1.  Promptly following the service of any such 

notice the parties shall endeavour to agree whether Appendix 1 should be amended 

in accordance with this paragraph 17 and if so the amendments. 
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(c) If the parties fail to reach agreement within 90 days after service of the relevant 

notice, the matter shall be referred for expert determination in accordance with Part 

D of the Access Dispute Resolution Rules save that: 

(i) the parties shall each request that the expert’s determination in writing is 

delivered to the parties no later than 56 days after the date of referral of 

the matter to the expert, and that the expert establishes such rules and 

procedures for the conduct of the determination as he sees fit having 

regard to that timescale; and 

(ii) each of the parties shall abide by the rules and procedures established by 

the expert. 

(d) Any amendment to Appendix 1 shall take effect only when it has been approved by 

the Regulator under section 22 of the Act.  Accordingly, as soon as reasonably 

practicable after any such amendment is agreed or determined in accordance with 

this paragraph 17, the parties shall use all reasonable endeavours to ensure that the 

Regulator is furnished with such amendment and sufficient information and evidence 

as he shall require to determine whether or not to approve the amendment. 

(e) Any amendment to Appendix 1 shall apply with effect from the Summer Change 

Date or the Winter Change Date, as the case may be.   

17.3 Adjustments to the Performance Monitoring System 

Railtrack shall make appropriate amendments to the Performance Monitoring System to 

reflect the amendments to Appendix 1 by the date when in accordance with paragraph 

17.2(e) such amendments are to take effect, or as soon as reasonably practicable thereafter.  

Where any such amendment to Appendix 1 or any consequential amendment to the 

Performance Monitoring System is not made until after that date, Railtrack shall, promptly 

following such amendments being made, issue to the Train Operator a statement showing the 

necessary adjustments to the statements already issued and the payments already made in 

respect of Performance Sums up to and including the Period commencing on the date when 

in accordance with paragraph 17.2(e) such amendments to Appendix 1 are to take effect.  

Any such adjusting statement shall be treated as if it were a statement under paragraph 11.1 

and, subject to paragraph 12.2, an adjusting payment shall be payable within 28 days of that 

adjusting statement. 
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17.4 Costs of Implementing Amendment 

Railtrack shall (subject to any determination of an expert as to costs, where a matter is 

referred to that expert under paragraph 17.2(c) be entitled to ninety percent (90%) of costs 

incurred by or on behalf of Railtrack in assessing and implementing any amendments to 

Appendix 1 and the Performance Monitoring System, provided that those costs shall be the 

minimum reasonably necessary for Railtrack to assess and implement that amendment. 
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Appendix O: Draft property allowance scheme 

THE PROPERTY ALLOWANCE SCHEME 

PART 1 

1. Purpose 

1.1 The purpose of this Scheme is to provide a method of calculating the aggregate rebateable 

amount for the purpose of the Agreement in such a way that the Train Operator's access 

charge rebates reflect to the fullest extent possible up to the limit of the Train Operator's 

Percentage increases in property revenues and capital gains which can fairly be said to have 

been generated from land and buildings over and above the levels predicted for the relevant 

year in the Initial Estimate. 

1.2 Railtrack agrees with the Train Operator not to enter into any arrangement or transaction or to 

conduct its affairs with the primary purpose of avoiding in whole or in part a liability which 

would otherwise arise under this Scheme or which would not be entered into but for the 

liability or level of liability which would or might otherwise arise under this Scheme. 

l.3 Without prejudice to the Regulator's powers under Part 10, if Railtrack or any Associate 

without the prior written approval of the Regulator does or wilfully omits to do anything the 

effect of which is to reduce the aggregate rebateable amount for any relevant year this 

Scheme shall be applied as if the aggregate rebateable amount for that year had been 

increased by an amount equal to the reduction. 

2.       Records 

2.1 Railtrack shall and shall take all reasonable steps to procure that all Associates shall: 

 

(a) prepare and maintain all books, records and documentation necessary for the 

purposes of this Scheme and any calculations to be made hereunder; 

(b) deal with all matters (including correspondence) relating to any matter which is the 

subject of this Scheme; 
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(c) give to the Regulator and any representatives authorised in writing by him reasonable 

access to its books, records and documentation (in whatever medium they arc stored) 

relating to any matter which is the subject of this Scheme; 

(d) provide the Regulator and any such representatives with copies or extracts from such 

books records and documentation; and 

(e) co-operate with the Regulator and any such authorised representatives and give such 

information and explanations in relation to any matter which is the subject of this 

Scheme as the Regulator or any such authorised representative may reasonably 

request. 

2.2 Any request for information relating to any matter which is the subject of this Scheme shall be 

addressed to Railtrack as well as to any Associate and any right to require production of 

books, records or documentation or to give assistance, information or explanations in relation 

to any matter relating to an Associate shall be satisfied if and to the extent that Railtrack 

produces or gives the same. 

3.       Interpretation 

3.1 In this Scheme, unless the context otherwise requires: 

  

“the Agreement” means the agreement into which this Scheme is incorporated; 

“Associate” means any person having an interest in Railtrack Group PLC and 

any person in which Railtrack Group PLC has an interest; 

“the Initial Estimate” means a letter dated [      ] from Railtrack to the Regulator, which 

has been approved by the Regulator; 

“this Scheme” means these paragraphs as from time to time modified by the 

Regulator in accordance herewith; and 

“the train operator's 

percentage” 

for the Train Operator means the figure specified opposite the 

Train Operator's name in Part 2. 

   

3.2 For the purpose of the definition of Associate in sub-paragraph 1, a person “A” has an 

interest in a person “B” if A: 

(a) possesses, or is entitled to acquire, share capital or voting rights in B; or 
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(b) possesses, or is entitled to acquire, a right to receive or participate in distributions of B 

or any amounts payable by B (in cash or in kind) to loan creditors by way of premium 

or redemption (and for these purposes distribution is as defined in Part VI of the 

Income and Corporation Taxes Act 1988 with such definition being construed without 

any limitation to companies resident in the United Kingdom); or 

(c) is entitled to secure that income or assets (whether present or future) of B will be 

applied directly or indirectly for A's benefit; or 

(d) either alone or together with other persons. has control of B (and for these purposes 

control is as defined in section -116 of the Income and Corporation Taxes Act 1933) 

but, notwithstanding the above. A shall not have an interest in B in respect of any loan capital 

or debt issued or incurred by B if A is a person carrying on a business of banking and that 

loan capital or debt is issued or incurred for money lent by A to B in the ordinary course of 

that business or if A and B :ire not connected (within the meaning of section 339 of the 

Income and Corporation Taxes Act 1988) and that loan capital or debt was issued or 

incurred in a transaction made at arm's length. 

3.3      In this Scheme, unless the context otherwise requires: 

(a) words and expressions defined in and rules of interpretation set out in the Agreement 

shall apply throughout this Scheme; 

(b) a reference to a paragraph or a Part is to a paragraph or a Part of this Scheme and a 

reference to a sub-paragraph is to a sub-paragraph of the paragraph in which the 

reference appears: and 

(c) the headings are for convenience only and shall not be taken into consideration in the 

interpretation of this Scheme. 
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PART 2 

4.      Train operator’s percentage  

Train operator Train operator's percentage 

Anglia Railways Train Services Ltd  

c2c rail ltd (formerly LTS Rail Ltd)  

Cardiff Railway Company Ltd  

Central Trains Ltd   

Chiltern Railway Company Ltd  

Connex South Central Ltd (formerly Network SouthCentral)  

Connex South Eastern Ltd (formerly South Eastern Train Co)  

CrossCountry Trains Ltd   

Gatwick Express Ltd  

Great Eastern Railway Ltd  

Great North Eastern Railway Ltd (formerly InterCity East Coast)  

Great Western Trains Company Ltd  

Merseyrail Electrics Ltd  

Midland Main Line Ltd  

North Western Trains Company Ltd  

Northern Spirit Ltd (formerly Regional Railways North East Ltd)  

ScotRail Railways Ltd  

Silverlink Train Services Ltd (formerly North London Railways 
Ltd) 

 

South West Trains Ltd  

Thames Trains Ltd  

Thameslink Rail Ltd  

Wales and West Passenger Trains Ltd (formerly South Wales & 
West Railway Ltd) 

 

West Anglia and Great Northern Railway Ltd  

West Coast Trains Ltd (formerly InterCity West Coast)  

 25.0000 
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PART 3 

5.       Aggregate rebateable amount 

5.1 Subject to the remaining paragraphs of this Part for relevant year t. the aggregate rebateable 

amount shall be calculated in accordance with the following formula: 

 

  At = Bt + Ct + Dt - Et - Ft - Gt - Ht 

 

where: 

 

At means the aggregate rebateable amount for relevant year t; 

Bt means the gross property income of Railtrack in relevant year t as defined  

Ct means the capital gains accruing or treated as accruing to Railtrack and its 

Associates in relevant year t as defined in Part 5; 

Dt  means the carried forward revenue for relevant year t (if any) ascertained in 

accordance with paragraph 7(b); 

Et means the carried forward loss for relevant year t (if any) ascertained in 

accordance with paragraph 8(b); 

Ft   means the incremental income costs in relevant year t incurred by Railtrack as 

defined in Part 6; 

Gt   

 

means the anticipated indexed Railtrack income in relevant year t as defined in Part 

7; and 

Ht   

 

means the anticipated indexed capital gains in relevant year t as defined in Part 8. 
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6. Determination 

For relevant year t, the aggregate rebateable amount shall be the amount (if any) determined 

by the Regulator pursuant to Part 10. 

 

7. Carried forward revenue 

If At, is a positive figure but is less than £2 million then: 

(a) At, shall be deemed to be nil; and 

(b) the amount to be added in the next relevant year fur the purpose of paragraph 5 as 

representing the carried forward revenue for that year shall be equal in magnitude to 

such figure. 

8. Carried forward loss 

If At is a negative figure then: 

(a) At shall be deemed to be nil; and 

(b) the amount to be deducted in the next relevant year for the purpose of paragraph 5 as 

representing the carried forward loss for that year shall be equal in magnitude to such 

figure. 
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 PART 4 

9. Gross property income 

The gross property income of Railtrack in relevant year t means an amount calculated in 

accordance with the accounting guidelines set out in the remaining paragraphs of this Part. 

10. Introduction 

10.1  The following accounting guidelines shall be applied by Railtrack to calculate the gross income 

from land and buildings. The amounts shall be extracted from the nominal ledger of Railtrack 

and shall follow generally accepted accounting practice, accounting policies and accounting 

rules as adopted from time to time by Railtrack in its annual reports and accepted as such by 

its auditors. 

10.2  These guidelines apply to income from land and buildings including both long and short leases, 

wayleaves granted by Railtrack and income from roadside advertising and administration 

buildings, other than those elements occupied by Railtrack for its own purposes. 

10.3   For the avoidance of doubt, the gross property income shall comprise the following items 

included in the Railtrack annual report as property rental income, other income or other 

operating income: 

(a) property rental income; 

(b) major station trading income; 

(c) franchised station trading income; 

(d) other retail trading and advertising income: 

(e) income from wayleaves; and 

(f) in respect of any income from land or other property which consists of premises used 

for the purposes of a network, station or depot used for maintaining rolling stock 

(whether or not the services provided are light maintenance services) and partly for 

other purposes the proportion of that income attributable to such other purposes. 
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10.4  Gross property income shall exclude the following items: 

(a) in respect of any income from land or other property which consists of premises partly 

used for the purpose of a network. station or depot used for maintaining rolling stock 

(whether or not the services provided are light maintenance services) and partly for 

other purposes. The proportion of the income attributable to such network. station or 

depot; 

(b) recharges of qualifying expenditure including management tees. or station operating 

costs at major stations; 

(c) any other income generated at major stations which is not property rental income and 

does not arise from retail trading or advertising; 

(d) other operating income provided that this is not generated from property activities as 

described in sub-paragraph 3; and 

(e) a disposal (as defined in paragraph 12) in whole or in part, which the Regulator is 

satisfied on reasonable grounds that it is necessary or expedient to exclude either to 

give effect to the stated purpose of this Scheme or to promote or achieve the 

objectives specified in Section 4 of the Act. 

11. Income 

Income shall include all amounts received or receivable in respect of relevant year t in 

accordance with the concept of matching. These amounts should be the same as the amounts 

which Railtrack records in its audited annual accounts. There shall be no deductions from 

income of any sort, including bad and doubtful debts. There should be no differences in the 

recognition of income either in timing or amount and there should be no attempt to identity 

base levels of income from any increase or incremental income. 

PART 5 

12. Definitions 

12.1  In this Part, unless the context otherwise requires: 

"deemed disposal" means a disposal deemed to take place in accordance with this Part; 
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"disposal" means a deemed disposal or a TCGA disposal”; 

"Disposal Date" means in relation to any disposal. subject to this Part. the date which is 

(or would be) the date of the disposal for the purposes of TCGA; 

"interest in land" means any estate or interest in any land authorised by the Law of 

Property Act 1925 to subsist or to be created as a legal estate and any 

other interest (legal or equitable) in or over land or in the proceeds of 

sale thereof or the income pending sale and any licence to share 

possession of or to occupy or to share occupation of any land and, 

without prejudice to the generality of the foregoing, includes 

(a) any right of pre-emption in respect of any interest in land 

exerciseable at less than market value (at the time of 

exercise) or (if lower) the sale price under the transaction 

or proposed transaction which triggers the right of 

pre-emption; and  

(b) any option for the grant or disposition of any interest in 

land; 

"market value" means the best price at which the sale of the relevant interest would 

have been completed unconditionally for cash consideration on the 

Disposal Date, assuming: 

(a)willing seller; 

(b) that, prior to the Disposal Date, there had been a 

reasonable period (having regard to the nature of the 

relevant interest and the state of the market) for the 

proper marketing of the interest, for the agreement of the 

price and for the completion of the sale; 

(c)that the state of the market, level of values and other 

circumstances were, on any earlier assumed date of 

exchange of contracts. the same as on the Disposal Date; 

(d) that no account is taken of any additional bid by a 
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prospective purchaser with a special interest:  

(e)that both parties to the transaction had acted 

knowledgeably. Prudently and without compulsion: 

(f) that any subsisting, Planning Permission affecting, the 

interest is capable of being implemented without difficulty, 

delay or unnecessary expense; and 

(g)that, save insofar as information as to legal title. conditions 

and other relevant matters confirms to the contrary. there 

is nothing of this nature to adversely affect the price; 

"Planning 

Permission" 

means a planning permission. a listed building consent or a 

conservation area consent: 

(a) granted by any local planning authority on application 

made to it by any person; 

(b) granted: 

(i) on appeal against an adverse decision of any local 

planning authority or failure to determine by such 

authority; or 

(ii) following an application being called-in for 

determination; 

(c) granted by any local planning authority or on appeal from 

such local planning authority on an application for approval 

of reserved matters or a relaxation of any condition attached 

to a prior Planning Permission within (a) or (b) above; 

(d) or a planning permission deemed to be granted pursuant to 

the creation of any enterprise zone scheme or any simplified 

planning zone after 31st March 1995; 
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"Property" means an interest in land which interest: 

(a) was the property of or vested in Railtrack on or 

immediately before 1st April 1994; or 

(b) became the property of or vested in Railtrack after 1st 

April 1994 

but excludes an interest which was disposed of by Railtrack or an 

Associate after 1st  April 1994 and reacquired by any Associate from 

whomsoever more than three years after, the Disposal Date; 

"Relevant 

Provisions" 

means the provisions of TCGA set out in paragraph 16; 

"TCGA" means the Taxation of Chargeable Gains Act 1992 (as amended): and 

"TCGA disposal" Means subject to paragraph 13.2. a disposal of Property by Railtrack 

or any Associate for the purposes of the Relevant Provisions. 

 

12.2 The Regulator may exclude a disposal in whole or in part from the effect of this Scheme if he 

is satisfied on reasonable grounds that it is necessary or expedient to do so either to give 

effect to the stated purpose of this Scheme or to promote or achieve the objectives specified 

in section 4 of the Act. 

12.3  An exclusion under sub-paragraph 2 may be made on the application of Railtrack or 

otherwise and may be made in relation to: 

(a) a particular disposal or a class or description of disposals; or 

(b) a disposal to a particular person or a class or description of persons. 

12.4 An application by Railtrack for a disposal to be excluded in whole or in part pursuant to 

sub-paragraph 2 shall be in sufficient detail and supported by all such information as may be 

necessary to present fairly in all material respects the matters concerned. 
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12.5 The Regulator shall give reasons if an application by Railtrack for a disposal to be excluded in 

whole or in part pursuant to paragraph 1 is declined. 

13. Capital gains 

13.1 The capital gains accruing or treated as accruing to Railtrack and its Associates in relevant 

year t shall be the aggregate of the capital gains and losses which accrue as a result of all 

disposals where the relevant Disposal Date falls within relevant year t. 

l3.2 A disposal by an Associate which but for this sub-paragraph would be a TCGA disposal, 

shall not be a TCGA disposal if it is made after the grant of Planning Permission authorising a 

change of use of the land concerned. 

14. Disposals 

The capital gain or loss which accrues or is treated as accruing to Railtrack and any Associate 

as a result of any disposal on the relevant Disposal Date: 

(a) in the case of a TCGA disposal, shall be the amount of the gain or loss (computed for 

the purposes of the Relevant Provisions) arising as a result of that disposal; and 

(b) in the case of a deemed disposal, shall be the amount which would have been the 

amount of the gain or loss (computed as it would be for the purposes of the Relevant 

Provisions) if the deemed disposal had been a TCGA disposal at market value. 

15. Deemed disposal 

Where an interest in land has become the property of or vested in an Associate after 1st April 

1994 following a disposal of Property by Railtrack or an Associate, immediately after each 

occasion on which Planning Permission is granted or deemed to be granted following 31st 

March 1995 in respect of the land each interest of Railtrack or any Associate in that land the 

value of which is enhanced by that grant shall be deemed for the purposes of this Part to be 

disposed of, and immediately reacquired, at market value at that time. 
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16. The Relevant Provisions 

The following provisions of TCGA (as applied in the light of published extra-statutory 

concessions and Inland Revenue statements of practice current as at 1st April 2001 to the 

computation of chargeable gains) as amended by this Part shall be the Relevant Provisions: 

(a) section 15; 

(b) subject to paragraph 17, sections 16 to 20 inclusive, but excluding sections 16(2A) to 

(4), 18(4), 19(6), 20(6) and 20(7) 

(c) sections 21 to 28 inclusive, excluding sections 25 and 23(6); 

(d) sections 29(4) and 29(5); 

(e) sections 30 and 33; 

(f) subject to paragraphs 19 and 20, sections 38 to 49; 

(g) section 52; 

(h) sections 59 and 60; 

(i) section 161; 

(j) sections 193 to 196 inclusive; 

(k) sections 201 and 203; 

(l) subject to paragraph 18. sections 242 to 244 inclusive; 

(m) sections 245 and 246; 

(n) section 288; and  

(o) subject to paragraph 21, paragraphs 1, 3, 8 and 10 of Schedule 8. 
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17. Connected parties 

For the purposes of section 18 (2) TCGA. Railtrack shall be taken to be connected with all 

Associates and each Associate shall be taken to be connected with each other Associate. 

18. Compensation and insurance money 

The words "not being an estate or interest which is a wasting asset" in section 243(4) TCGA, 

shall be taken not to apply. 

19. Computation 

19.1   For relevant year t. there shall be excluded from the consideration taken into account on any 

disposal amounts brought into account in computing the gross property income of Railtrack in 

any relevant year. 

19.2 Section 38 TCGA shall apply subject to the following amendments: 

(a) in respect of Property that was the property of or vested in Railtrack on or immediately 

before 1st April 1994, the sums allowable under section 38(1)(a) in respect of 

consideration given and costs and expenditure incurred before that date shall be taken 

to be equal to the written down book value of the Property as shown in Railtrack's 

accounts as at 1st April 1994; and 

(b) any expenditure will only fall within section 38(1)(b) if it is incurred on or after 1st April 

1994. 

20. Capital allowances 

In respect of Property that was the property of or vested in Railtrack on or immediately 

before 1st April 1994, section 47 TCGA shall be taken to apply as if any capital allowances 

or renewals allowance made in respect of the expenditure incurred in providing the asset had 

been made in respect of the amount referred to in paragraph 19.2(a). 

21. Leases and sub-leases 

21.1   On the grant of a lease (as defined by paragraph 10 of Schedule 8 TCGA but for the 

purposes of this sub-paragraph limited to such as are granted out of a freehold estate in land) 
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at a rent that rent and, if any, any premium payable on the grant of the lease shall be 

disregarded but the grant shall be taken to be a disposal (whether it otherwise would be or 

not) and there shall be taken to be payable in consideration thereof (for the purposes of the 

Relevant Provisions) a sum equal to what would be the market value of the lease at the time 

of the grant if no rent other than rent that is taken into account as income from that lease for 

the purposes of Part 4 in any relevant year and if applicable no premium as aforesaid, were 

payable thereunder. 

21.2  On the grant of a lease (as so defined) out of an interest in land other than a freehold estate in 

land (and referred to hereinafter in this sub-paragraph as a "sub-lease") at a rent that rent 

and, if any, any premium payable on the grant of the sub-lease shall be disregarded but the 

provisions of sub-paragraph 1 shall be taken to have applied on the grant of any lease out of 

which the sub-lease is granted, and the grant of the sub-lease shall be taken to be a disposal 

(whether it otherwise would be or not) and there shall be taken to be payable in 

consideration of the grant of the sub-lease (for the purposes of the Relevant Provisions) a 

sum equal to what would be the market value of the sub-lease at the time of the grant if no 

rent, other than rent that is taken into account as income from that sub-lease for the purposes 

of Part 4 in any relevant year, and, if applicable, no premium as aforesaid were payable 

thereunder. 

21.3  On any subsequent disposal of an interest in land subject to any such lease or sub-lease, the 

consideration received shall be taken to be reduced by any sum taken to have been payable 

(but not actually payable) under sub-paragraph 1 or 2 (as the case may be).  

22. Discretions and apportionments 

22.1  References to the inspector in the Relevant Provisions shall be taken to be references to the 

Regulator. 

22.2  Section 52(4) TCGA shall be taken not to apply insofar as it prescribes the method of 

apportionment of consideration and expenditure to be adopted. 

22.3  Any apportionment of any value, consideration or expenditure that falls to be made for the 

purposes of this Part shall be made by such just and reasonable method as the Regulator may 

approve. 
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PART 6 

23. Incremental income costs 

The incremental income costs in relevant year t incurred by Railtrack shall be calculated in 

accordance with the following formula: 

                    Ft = 22 (Bt – Gt) 

  100 

where:  

Ft means the incremental costs in relevant year t incurred by Railtrack; 

Bt means the gross property income of Railtrack in relevant year t as defined in Part 4; 

and 

Gt means the anticipated indexed Railtrack income in relevant year t as defined in Part 7. 

PART 7 

24. Anticipated indexed Railtrack income 

24.1  Subject to sub-paragraph 2 for relevant year t the anticipated indexed Railtrack income shall 

be calculated in accordance with the following formula: 

Gt = AIt (100 + RPI) 

   100 

where: 

G, means the anticipated indexed Railtrack income in relevant year t; 

AIt means the gross property income of Railtrack in relevant year t predicted by Railtrack 

in the Initial Estimate; and 

RPIt means the percentage change (whether of a positive or negative nature) in the Retail 

Price Index published or determined with respect to November 1995 and that 

published or determined with respect to November in relevant year t. 



Periodic Review of Railtrack's Access Charges: Draft Conclusions Volume II 

 
 

 OFFICE of the RAIL REGULATOR • July 2000 3 7 159 

24.2  Where relevant year t is not a relevant year commencing after 31st March 2001 and before 

2nd April 2005, for relevant year t the anticipated indexed Railtrack income shall be 

calculated in accordance with the formula contained in sub-paragraph 1 but with the gross 

property income of Railtrack in the relevant year commencing 1st April 2000 predicted by 

Railtrack in the Initial Estimate added for the value of AIt. 

PART 8 

25. Anticipated indexed capital gains 

25.1  Subject to sub-paragraph 2 for relevant year t the anticipated indexed capital gains shall be 

calculated in accordance with the following formula: 

  Ht = ACGt  (100 / RPIt) 

  100 

where: 

Ht means the anticipated indexed capital gains in relevant year t: 

ACGt means the capital gains accruing or treated as accruing to Railtrack and its Associates 

in relevant year t predicted by Railtrack in the Initial Estimate; and 

RPIt means the percentage change (whether of a positive or negative nature) in the Retail 

Price Index published or determined with respect to November 1995 and that 

published or determined with respect to November in relevant year t. 

25.2 Where relevant year t is not a relevant year commencing after 1st March 2001 and before 2nd 

April 2005, for relevant year t the anticipated indexed capital gains shall be calculated in 

accordance with the formula contained in sub-paragraph 1 but with the capital gains accruing 

or treated as accruing to Railtrack and its Associates in the relevant year commencing 1st 

April 2000 predicted by Railtrack in the Initial Estimate added for the value of ACGt.  
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PART 9 

26. Definitions 

In this Part, unless the context otherwise requires “independent valuer” and “internal values” 

have the meanings ascribed to them in the RICS Appraisal and Valuation Manual. Practice 

Statement 5(9/95) and expressions defined in Part 5 have the same meanings. 

27. Property statements 

27.1 Within thirty days of the approval by the board of Railtrack Group PLC of the accounts for 

the accounting period in which relevant year t ends, Railtrack shall: 

(a) provide a statement of property receipts for relevant year t to the Regulator and the 

Train Operator; and 

(b) provide a statement of property disposals for relevant year t to the Regulator. 

27.2 Each statement under this Part shall include: 

(a) a certificate signed on behalf of Railtrack by any two persons who at the date of such 

certificate are directors of Railtrack to the effect that, to the best of their knowledge, 

information and belief having made all reasonable enquiries, the statement is true, 

accurate and complete in all material respects as to matters of fact and based on 

reasonable assumptions as to matters of opinion; and 

(b) a certificate from the auditors of Railtrack for the relevant year to which the statement 

relates confirming that in their opinion the statement presents fairly in all material 

respects the information required by sub-paragraph 1 and that it is not inconsistent in 

any material respect with any evidence obtained by them in connection with the audit 

of the financial statements of Railtrack for the relevant year. 

27.3 In the case of a statement of property receipts the certificates referred to in sub-paragraph 2 

shall be addressed to the Regulator and the Train Operator. 

27.4 In the case of a statement of property disposals the certificates referred to in sub-paragraph 2 

shall be addressed to the Regulator. 
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28. Receipts statement 

The statement of property receipts for relevant year t shall include the following information in 

sufficient detail to present fairly in all material respects the matters concerned, that is to say: 

(a) the relevant year to which the statement relates; 

(b) the aggregate rebateable amount for relevant year t calculated in accordance with 

Part 3; 

(c) the difference between gross property income of Railtrack in relevant year t as 

defined in Part 4 and the anticipated indexed Railtrack income in relevant year t as 

defined in Part 7; 

(d) the difference between the capital gains accruing or treated as accruing to Railtrack 

and its Associates in relevant year t as defined in Part 5 and the anticipated indexed 

capital gains in relevant year t as defined in Part 8; 

(e) the carried forward revenue for relevant year t in accordance with paragraph 7(b); 

(f) the carried forward loss for relevant year t in accordance with paragraph 8(b); and 

(g) the incremental income costs in relevant year t incurred by Railtrack as defined in Part 

6. 

29. Disposal statement 

29.1 The statement of property disposals for relevant year t shall include. in sufficient detail to 

present fairly in all material respects the matters concerned the following information that is to 

say: 

(a) the aggregate of the amount or value of the consideration received in respect of all 

certified disposals which are TCGA. disposals where the Disposal Date falls within 

relevant year t; 

(b) the aggregate of the disposal costs claimed in respect of all the certified disposals 

referred to in (a) above; 
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(c) the aggregate of the market values of all the relevant interests in respect of all certified 

disposals which are deemed disposals where the Disposal Date falls within relevant 

year t; and 

(d) in respect of all disposals where the Disposal Date falls within relevant year t and 

which are not certified disposal. the information specified in sub-clause 2. 

29.2 The specified information is: 

(a) description of the Property the subject of the disposal including, where practicable. a 

plan; in the case of a TCGA disposal, a summary of the terms of the disposal; 

(b) in the case of a deemed disposal, a summary of the terms of the Planning Permission: 

(c) in the case of a TCGA disposal, a statement as to whether the disposal is an arm's 

length transaction; 

(d) in the case of a TCGA disposal, a statement of the consideration to be received or 

deemed to be received including deferred consideration or the maximum amount 

thereof where there is a range of possible deterred consideration; 

(e) full particulars of the disposal costs claimed in respect of a TCGA disposal; and 

(f) except in the case of a TCGA disposal which is an arm's length transaction where the 

consideration is a sum certain receivable immediately wholly in cash, a valuation from 

an independent valuer addressed to the Regulator stating the market value of the 

relevant interest and of any consideration not received wholly in cash. 

29.3 For the purpose of this paragraph, a certified disposal means a disposal which is certified to 

the Regulator by an internal valuer of Railtrack as meeting each of the following conditions 

that applies to it, that is to say: 

(a) being a TCGA disposal, it does not form part of a larger transaction or a series of 

transactions; 

(b) being a TCGA disposal, it is an arm's length transaction; 
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(c) being a TCGA disposal, the consideration receivable is not less than the market value 

of the relevant interest; 

(d) being a TCGA disposal, the consideration is receivable immediately otherwise than 

wholly in cash and has a market value of less than £1m; 

(e) being a TCGA disposal. the consideration is a sum certain of less than £5m and is 

receivable immediately wholly in cash: and 

(f) being a deemed disposal the market value of the relevant interest is less than £5m. 

29.4 For the purpose of this paragraph a transaction is not an arm's length transaction if the 

acquiring party is an Associate or is otherwise connected with Railtrack or any Associate or 

the transaction is not concluded on the best terms reasonably obtainable in the open market.   

29.5 A statement of property disposals shall also include a reconciliation of the matters contained in 

it with the disposals shown in the annual report and accounts for the period to which the 

statement relates. 

30. Particulars 

30.1 Within thirty days of receiving notice, Railtrack shall furnish such further or better particulars 

of any matter included in or omitted from a statement under this Part as the Regulator may 

reasonably request. 

30.2  Such particulars shall be supported by certificates in the like manner as if they had formed part 

of the original statement. 

PART 10 

31. Regulator 's right to call in 

31.1 The Regulator may give notice to the parties that in his discretion he considers that it is 

appropriate that he should call in the determination of the aggregate rebateable amount for 

relevant year t and proceed to determine the question if: 



Periodic Review of Railtrack's Access Charges: Draft Conclusions Volume II 

 
 

July 2000 • OFFICE of the RAIL REGULATOR  
164 

(a) Railtrack after not less than fourteen days notice from the Regulator continues to fail to 

comply to the reasonable satisfaction of the Regulator with its obligations in this 

Scheme; or 

(b) Railtrack or any Associate does or wilfully omits to do anything the effect of which is 

to frustrate or interfere in whole or in part with the purpose of the Scheme. 

31.2 In arriving at his determination the Regulator may have regard to but shall not be bound by the 

matters contained in the statements (if any) provided under Part 9 and any further or better 

particulars furnished by Railtrack. 

31.3 No determination by the Regulator under this Part shall vary or waive any obligation of 

Railtrack under Part 9 and Railtrack shall remain bound to rectify in full any failure or 

non-compliance. 

31.4 When Railtrack rectifies any failure or non-compliance and provides information which alters, 

affects or impacts on any calculation, basis, assumption, reasoning or working made in 

accordance with this Scheme Railtrack shall also provide the Regulator with the necessary 

reworkings. 

PART 11 

32. Modification by the Regulator 

This Scheme shall have effect with the modifications specified in any notice or notices given 

by the Regulator for the purposes of this Part provided: 

(a) the Regulator is satisfied on reasonable grounds that it is necessary or expedient that 

the modifications specified in the notice in question be made either to give effect to the 

stated purpose of this Scheme or to promote or achieve the objectives specified in 

section 4 of the Act or to give effect to the exercise of his powers under Railtrack’s 

network licence; 

(b) the modifications have been approved by Railtrack; 

(c) the procedural requirements of the Part have been satisfied; and 

(d) the modifications do not have effect until the date provided for in this Part. 
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33. Procedural requirements 

The Regulator shall, in determining the modifications contemplated by this Part, consult such 

persons and to such extent as he shall consider appropriate. 

34. Date of effect 

A modification under this Part shall come into effect upon such date or the happening of such 

event as may be specified in the notice. 

35. Amendment 

Any amendment, or purported amendment, of this Scheme shall be void unless the 

amendment has been approved by the Regulator. 
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Appendix P: Draft network licence 
modifications 

Condition X: Regulatory financial statements 

1. The purpose of this Condition is to procure the provision of annual information on the 

financial performance and financial position of the licence holder that is useful to a wide 

range of users for assessing the stewardship of the licence holder’s management and for 

making economic decisions and in particular: 

(a) information that is relevant and useful to the Regulator for the assessment and 

determination of the licence holder’s access charges, for monitoring compliance 

with its network licence or for exercising other functions under the Act; and 

(b) information that is useful to other parties, including investors and customers of the 

licence holder. 

2. In order to achieve the purpose referred to in paragraph 1, the licence holder shall prepare 

regulatory financial statements (and for such purpose maintain accounting records) in 

accordance with the following paragraphs of this Condition and any Regulatory Accounting 

Guidelines from time to time issued by the Regulator.  

3. The financial statements referred to in paragraph 2: 

(a) shall include segmental analysis in respect of each Separate Business of the licence 

holder; 

(b) shall be prepared in respect of the financial year ended 31 March 2002 and (save as 

otherwise provided in this Condition or the Regulatory Accounting Guidelines) 

thereafter on a consistent basis in respect of each succeeding financial year; 

(c)  insofar as reasonably practicable, the definition of items in primary 

statements; the valuation of assets and liabilities; the treatment of income and 

expenditure as capital or revenue; adjustments in respect of the provision, utilisation, 

depreciation and amortisation of assets and liabilities; and any other relevant 

accounting policies should be consistent with: 
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(i) the Regulator’s valuation of the Regulatory Asset Base for the purpose of 

determining access charges; and 

(ii) the definitions and bases of measurement for the Determination Assumptions 

for the corresponding period  

(and so that where the presentation of an item in the primary statements departs 

from the basis for the Regulatory Asset Base or the Determination Assumptions, a 

reconciliation shall be included by way of a note). 

(d) so far as it is consistent with the purpose of this condition set out at paragraph 1, 

financial statements shall comply with the UK best commercial accounting practices;  

(e) shall include all details reasonably necessary to reconcile items included in the 

primary statements with the corresponding items in the annual statutory accounts for 

the same period; 

(f) shall include, as a primary statement, a statement of regulatory financial performance 

comparing income, expenditure, profits and losses for the period with the 

Determination Assumptions; 

(g) shall include narrative explaining the variance from any previous year and from the 

Determination Assumptions; 

(h) so far as it is consistent with the purpose of this condition set out at paragraph 1, 

shall be prepared in accordance with any Regulatory Accounting Guidelines that the 

Regulator may from time to time notify to the licence holder, which guidelines may: 

(i) further specify the accounting policies, format and content of the financial 

statements and the matters to be shown or reported therein; 

(ii) modify the requirements of sub-paragraphs (a) to (g) inclusive of this 

paragraph; 

(iii) provide for further breakdown of any items contained in the primary 

statements; 
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(iv) provide for specification or description of any transactions or arrangements 

between any of the Separate Businesses of the licence holder or between 

the licence holder and any affiliated company or related undertaking 

(including, without limitation, so as to enable the Regulator to monitor 

compliance with the conditions of this licence).  

4. The Regulatory Accounting Guidelines may further include provision requiring the licence 

holder to prepare and publish information in respect of each of: 

(a) proposed enhancements which the licence holder is required to put in place to log 

up as enhancement expenditure; and 

(b) annually, information on those enhancements actually made.  

5. The licence holder shall procure a report by the Auditors addressed to the Regulator in 

respect of the financial statements referred to in paragraphs 2 and 3 above or any other 

information produced in accordance with paragraph 4 above: 

(a) stating whether in their opinion the financial statements or information have been 

prepared in accordance with this Condition, including any Regulatory Accounting 

Guidelines; 

(b) stating whether in their opinion the financial statements or information represent a 

true and fair view of the revenues, costs, assets and liabilities of the licence holder 

and of its Separate Businesses or otherwise are consistent with the purpose of this 

Condition as set out in paragraph 1; and 

(c) stating their opinion as to such other matters as may be specified in any Regulatory 

Accounting Guidelines. 

6. The licence holder shall enter into a contract of appointment with the Auditors which shall 

include a term that the Auditors will provide such further explanation or clarification of their 

reports, and such further financial information in respect of the matters which are the subject 

of their reports, as the Regulator may reasonably require for the exercise of his functions, 

including in relation to monitoring compliance by the licence holder with the conditions of this 

licence.  
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7. The licence holder shall deliver to the Regulator a copy of the financial statements together 

with any information provided for in the Regulatory Accounting Guidelines and the Auditor’s 

report as soon as reasonably practicable and in any event not later than 1 July following the 

end of the financial year to which they relate (or a later date approved by the Regulator). 

The financial statements, information and Auditors’ report, subject to any modifications 

approved by the Regulator, shall be published within one calendar month of delivery to the 

Regulator and thereafter made available to any member of the public on request. 

8. In this Condition: 

“Auditors” means the person appointed by the licence holder for 

the purpose of reporting on the regulatory financial 

statements referred to in this condition; 

“Determination Assumptions” means any assumptions (including their definitions 

and bases of measurement) from time to time notified 

to the licence holder by the Regulator as assumptions 

that have been used for determining access charges;  

“Regulatory Accounting Guidelines” means any guidelines notified by the Regulator in 

accordance with paragraph 3 (h) of this Condition; 

“Regulatory Asset Base” means the asset values as from time to time notified 

to the licence holder by the Regulator as being asset 

values that have been or are to be used for 

determining access charges; and 

“Separate Business” means each of (i) the Network Business (ii) the 

Stations Business (iii) the Rail Safety Activity, (iv) the 

Property Business (v) any other business, project or 

activity in respect of which the Regulator shall 

require separate information and which the Regulator 

has defined and notified as a Separate Business for 

the purpose of this condition and (vi) the balance of 

the activities, assets, liabilities, income and 

expenditure of the licence holder not otherwise 

identified under (i) to (v) above. 
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Addition for Condition 13: Provision of information to the Regulator 

6. Without prejudice to the generality of the preceding paragraphs of this Condition, the licence 

holder shall prepare on an annual basis and provide to the Regulator an annual return in a 

form previously approved by the Regulator which shall (without limitation) include: 

(a) the regulatory financial statements prepared pursuant to Condition X; 

(b) the Network Management Statement reconciliation prepared pursuant to paragraph 

8 of Condition 7; 

(c) information in relation to enhancements and their logging up which may from time to 

time be required to be prepared and published pursuant to paragraph 4 of Condition 

X; 

(d) statistical and other data for the purpose of monitoring outcomes against the 

assumptions underlying the charges set by the Regulator; and 

(e) statistical and other data specified by the Regulator. 

7. The annual return referred to in paragraph 6 shall be provided to the Regulator as soon as 

reasonably practicable and in any event not later than 1 July following the end of the financial 

year to which relates (or a later date approved by the Regulator). Within one calendar 

month of delivery to the Regulator, subject to any modification approved by the Regulator, it 

shall be made available to any member of the public on request. 

8. Without prejudice to the generality of the preceding paragraph of this Condition, the licence 

holder shall prepare monthly returns in a form approved by the Regulator to be provided to 

the Regulator as soon as reasonably practicable and in any event not later than 14 days after 

the end of the month to which the information relates. 

Condition Y: Appointment and role of reporter 
 

1. The licence holder shall comply with the following paragraphs of this condition and with any 

Reporter Guidelines from time to time notified to it by the Regulator pursuant to paragraph 4 

below insofar as concerns: 
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(a) co-operation in the process leading to appointment by the Regulator of one or more 

persons to act as Reporter; 

(b) establishing the terms of the contract of appointment (which shall be subject to 

approval by the Regulator) between the licence holder and the Reporter;  

(c) co-operating with the Reporter in the undertaking by it of any enquiries it is called 

upon by the Regulator to undertake pursuant to paragraph 2 below; and 

(d) insofar as it is able to do so, procuring the co-operation of any affiliate of the licence 

holder or of the Auditors from time to time of the licence holder in the undertaking 

by the Reporter of any enquiries it is called upon by the Regulator to undertake 

pursuant to paragraph 2 below. 

2. Subject to paragraph 3, the Regulator may require the Reporter to investigate and report: 

(a) from time to time into any matter considered by the Regulator as material to the 

setting by the Regulator of access charges; 

(b) periodically into any matter in respect of which the licence holder shall be required to 

make an annual return pursuant to Condition 13; and 

(c) from time to time into any matter relating to the condition, capacity or capability of 

any premises or assets used or to be used for the purpose of its licensed activities. 

3. The scope and content of any enquiry proposed to be undertaken by the Reporter in 

accordance with paragraph 3 shall be: 

(a) discussed with the licence holder; 

(b) defined and costed in a written proposal made by the Reporter; and  

(c) approved by the Regulator. 

4. The Regulator may from time to time draw up and notify to the licence holder Reporter 

Guidelines which may (without limitation) contain provisions: 
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(a) establishing criteria regarding the suitability (in terms of expertise, experience or 

otherwise) of persons for appointment as Reporter; 

(b) drawing up procedures for the licence holder to appoint the Reporter including: 

(i) procedures for the licence holder to put forward a short list of persons 

which it considers to be suitable for the purpose; 

(ii) procedures for the Regulator to require the licence holder to include 

alternative persons to be included in the shortlist; and 

(iii) procedures for the Regulator to require the licence holder to appoint a 

Reporter from the shortlist; 

(c) specifying any particular terms (including without limitation regarding qualifications 

of the report, limitations or exclusion of liability of the Reporter, duration of 

appointment, dealing with possible conflicts of interest involving the Reporter and 

obligations regarding confidentiality of information provided to the Reporter by the 

licence holder) to be contained in the contract of appointment of the Reporter by 

the licence holder, which contract is to be subject of approval by the Regulator; and  

(d) establishing procedures for specification and approval of the nature and scope of 

any work to be done by the Reporter in carrying out any project or audit or the 

drawing up of any report which the Regulator may call upon the Reporter to 

undertake.  

5. It shall be a term of any contract entered into by the Reporter with the licence holder that in 

the carrying out of any enquiry that the Regulator may call upon the Reporter to undertake, 

the Reporter shall owe a duty of care to the Regulator. 

6. The licence holder shall (and shall procure insofar as it is able to do so that any affiliate of the 

licence holder or its Auditors shall) co-operate fully with the Reporter so as to enable it to 

carry out, complete and report on any enquiry it is called upon to undertake, including 

without limitation and insofar as necessary or expedient for such purpose: 

(a) subject to reasonable prior notice to the licence holder, providing access to 

management, employees, agents or independent contractors of the licence holder to 

make such enquiries and to discuss any matters reasonably considered by the 
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Reporter as relevant to the carrying out by it of any enquiry or the drawing up of any 

report which the Regulator may have called upon the Reporter to undertake; 

(b) subject to reasonable prior notice to the licence holder, giving to the Reporter 

access at reasonable hours to any premises occupied by the licence holder in 

relation to its licensed activities; and 

(c) subject to reasonable prior notice to the licence holder, allowing the Reporter at 

reasonable hours: 

(i) to inspect and make copies of, and take extracts from, any documents and 

records of the licence holder maintained in relation to its licensed activities; 

(ii) to carry out inspections, measurements and tests on or in relation to any such 

premises or assets used for the purpose of the Network Business or Stations 

Business; and 

(iii) to take on to such premises or on to or in to any assets used for the 

Network Business or in the Stations Business such other persons and such 

equipment as may be necessary or expedient for the purposes of preparing 

and completing his report.  

7. In this condition: “documents” includes information recorded in any form, and the ability to 

inspect and make copies shall, in relation to information recorded electronically or otherwise 

than in legible form, include the ability to require production of a copy of such information in 

the manner in which it is recorded or in a legible form, or both. 

8. In this condition: 

“Reporter” means the person appointed by the Regulator in 

accordance with the procedures referred to 

paragraph 3(b); and 

“Reporter Guidelines”  means any guidelines notified by the Regulator in 

accordance with paragraph 4. 

 


