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Essential points

 English High Court judicial review 
re open access vs franchising access 
charging policy

 UK and European legal issues 
determined

 Franchisees and open access 
operators in markedly different 
market segments

 No unlawful discrimination when 
franchisees pay fixed charge and 
open access operators do not, 
because state’s contribution makes 
fixed charge an artificial construct

 ORR access charging policy is not 
unlawful state aid

 Challenge to legality of ORR 
moderation of competition policy 
abandoned

What the case was about

In March 2006, Grand Central Railway 
Co Ltd and Hull Trains Ltd – both open 
access passenger train operators – were 
permitted by the UK Office of Rail 
Regulation (ORR) access to the national 
rail infrastructure system operated by 
Network Rail.

The ORR is the economic regulatory 
authority for Britain’s railways – the 
regulatory body required under Article 30 
of Directive 2001/14/EC - and, since July 
2004, the statutory successor to the Rail 
Regulator.  ORR determines matters such 
as capacity allocation and charging for 
access to the infrastructure.

ORR decided that Grand Central should 
be allowed to run new passenger 
services between Sunderland and London 
King’s Cross, calling at York.  Hull Trains, 
an established open access operator,  is 
to be allowed to add an additional daily 
service between Hull and London King’s 
Cross, calling at Doncaster, a market it 
already serves.

These services will, for parts of their 
lengths, run in direct competition with the 
franchised passenger services on the UK 
east coast main line run by Great North 
Eastern Railway Ltd (GNER).

In March 2005, GNER entered into a 
ten-year franchise agreement with the 
UK rail franchising authority (now the 
Department for Transport), committing 
to run the main intercity passenger 
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services on the east coast main line 
and undertaking to pay a premium of 
£1.3 billion for the franchise.  In making 
that commitment, GNER assessed and 
accepted the risk that open access 
operations might be introduced or 
intensified on the east coast main line, 
with possible adverse consequences for 
its revenues.

During the regulatory process in 2005-
06, GNER objected to both the Grand 
Central and Hull Trains access applications 
on capacity, charging and competition 
grounds.  The Department for Transport 
(DfT) supported GNER’s objections, 
including (surprisingly) on the issue of the 
legality of ORR’s long-established access 
charging policy.

In March 2006, a full regulatory hearing 
was held into the Grand Central and Hull 
Trains applications, and ORR announced 
its decision shortly afterwards.  GNER 
then challenged the decision by way of 
judicial review in the English High Court.

The principal grounds for the judicial 
review were an alleged illegality of ORR’s 
policy on charging franchised and open 
access operators, and an inconsistency 
or irrationality in ORR’s application 
of the conditions under which open 
access operators are allowed access 
to the network if their services will be 
competitive with those of established 
companies.

After an expedited hearing, on 27 July 
2006 the High Court in London (Mr 
Justice Sullivan) rejected GNER’s case, 
and allowed ORR’s decision to stand.

Charging for track access

In the UK, franchised passenger train 
operators have a contract – called a 
franchise - with the Department for 
Transport under which they commit to 
provide specified levels of passenger 

services over the life of the contract.  
Franchises are complex long-term 
contracts, and contain several state 
protections (explained below) for the 
franchisee.  Some – like GNER’s – provide 
for the franchisee to pay a premium to 
the DfT;  others provide for the DfT to pay 
subsidy to the franchisee.

Unlike franchisees, open access operators 
have no contract with the state.  They 
receive no subsidy, and pay no premiums.  
They are stand-alone businesses which 
are entirely reliant on the success of the 
services they offer to the public.

Both franchisees and open access 
operators need access to the national 
railway network owned and operated 
by Network Rail, the UK infrastructure 
manager.  The statutory procedure by 
which they obtain that access is the 
same.  As mentioned, ORR is responsible 
for the supervision of the consumption of 
capacity of the railway, and that includes 
ensuring that capacity is allocated 
to users – franchisees, open access 
operators, freight operators and others 
– on fair and affordable terms.

The charging regime for access to track 
for passenger operators – franchised and 
open access – was established by the Rail 
Regulator in October 2000.  (The freight 
charging regime was established in 
October 2001.)  In his subsequent review 
of access charges in December 2003, 
the Rail Regulator did not change the 
structure of passenger access charges; 
that later review was about the level 
of charges.  And so the October 2000 
charging regime is the one which applies 
today.  And it is the legality of that regime 
which was challenged by GNER in this 
case.

After an expedited hearing, 
on 27 July 2006 the High 
Court in London (Mr Justice 
Sullivan) rejected GNER’s 
case, and allowed ORR’s 
decision to stand.
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Judicial review – grounds

The decision of a public 
authority is

 illegal, whether under 
European or domestic law

 irrational

 disproportionate

 contrary to the procedural 
requirements which apply to 
its making

That charging regime provides for 
different charges to be paid by 
franchisees and open access operators.  
Essentially, open access operators do not 
pay the fixed charge whereas franchisees 
do.  That is the nub of this case.

In the judicial review, GNER’s claim was 
that such a differential charging regime is 
unfair because the two kinds of operator 
are competing in the same market for the 
same passengers; they should therefore 
face the same charges for access to the 
infrastructure and so compete on a level 
playing field.  As such, GNER argued that 
the ORR’s charging regime was unlawful 
as:

 discriminatory, contrary to the UK 
Railways Infrastructure (Access and 
Management) Regulations 2005, which 
implement EU Directive 2001/14/EC on 
capacity allocation and charging

 a state aid under Article 87 of the EC 
Treaty which had not been notified to 
the European Commission

 a breach of Article 86 of the EC 
Treaty, which is concerned with states 
observing the Treaty’s principles of fair 
competition

 a breach of ORR’s own policy on fair 
charging and terms of access for 
competitive services

The law on access charging

Directive 2001/14/EC is concerned 
with capacity allocation and charging 
for access to railway infrastructure 
throughout the European Union.  It 
is mandatory; member states of the 
European Union have no choice but to 
give it effect.

From 28 November 2005, the UK 
implemented Directive 2001/14/EC 
by bringing into force the Railways 
Infrastructure (Access and Management) 
Regulations 2005.  However, ORR had 
been applying the European Directive 
ever since it was enacted in 2001, and 
indeed the Directive was largely modelled 
on the UK railway regime and in particular 
the Rail Regulator’s charging, regulatory 
and capacity allocation policies and 
practices.  So the 2005 Regulations were 
no surprise and presented no difficulty for 
the UK rail regulatory regime.

The law requires that the infrastructure 
manager has a charging regime 
– established by the ORR – which 
ensures that it is properly financed for 
the competent and efficient operation, 
maintenance and renewal of its network.  
It also insists that access charges are 
“equivalent and non-discriminatory … 
for different railway undertakings that 
perform services of an equivalent nature 
in a similar part of the market”.  The 
infrastructure manager is also allowed 
to “levy mark-ups” in order to obtain full 
recovery of its efficient costs.

Crucially, the law also provides that the 
infrastructure manager’s charges for 
equivalent use of the infrastructure “must 
be comparable and comparable services 
in the same market segment must be 
subject to the same charges”.

Discrimination

GNER therefore argued that the 
regulatory decision to exempt open 
access operators from Network Rail’s 
fixed charge whilst insisting that 
franchisees pay it must be discriminatory 
and contrary to the mandatory 
requirement that comparable services 
are subject to the same charges.   After 
all, in 2004-05, GNER had to pay Network 
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Rail a fixed charge of £58.6 million (€87.5 
million), rising to £129.6 million (€193.4 
million) in 2008-09.  This, they argued, 
puts GNER at a significant competitive 
disadvantage when compared with an 
open access operator.  GNER cannot 
compete with a company whose cost 
base is so much lower.  It must therefore 
be a violation of legal rules which prohibit 
discrimination.

These arguments had been put by GNER 
to the Rail Regulator and then ORR 
repeatedly between 2002 and 2006, and 
had always been rejected on grounds with 
which the Court has now agreed.

Upstream vs downstream markets

The Court decided that there is a 
critical distinction to be made between 
the market – the market segment, in 
fact – in which franchisees and open 
access operators obtain access to the 
infrastructure, and the market segment 
in which they compete for passengers on 
the same parts of the network.

The circumstances in which franchisees 
and open access operators get access 
to the network – the upstream market 
– are very different, even though the 
differences in the market for passengers 
– the downstream market – are much 
less pronounced.  And it is the upstream 
market which matters most for the 
purpose of determining the legality of 
network access charging policy.

In the upstream market, franchisees have 
very considerable advantages over open 
access operators:

 as franchisees, they take over (or 
keep) established businesses;  whilst 
ORR does not have an overriding 
statutory duty to approve access rights 
which give effect to the franchise 
commitments which have been made, 
there is a bias in that direction in 

sections 4 and 18(6A) of the Railways 
Act 1993 which allows the ORR to take 
into account the impact on public funds 
if a franchisee does not get the access 
he needs

 franchisees have significant protections 
against variations in access charges, 
through state indemnities in their 
franchises which make them indifferent 
to regulatory decisions to alter charges 
(both fixed and variable)

 franchisees have additional protections 
– called ‘cap and collar’ clauses – under 
which the state shares downside risk if 
revenues are lower than projected (and 
takes a share of the upside if they are 
higher)

 franchisees also have valuable force 
majeure protections in case of the 
unexpected

 open access operators have none of 
these protections

 moreover, open access operators are 
at a disadvantage because ORR’s 
policy on new competitive services 
– called moderation of competition 
– requires them to pass tougher tests 
than franchisees when applying for 
access rights;  essentially it requires 
them to show that their new services 
will not primarily abstract revenue 
from established (almost inevitably 
franchised) operators.

The Court decided that these very 
different conditions justify a radically 
different charging regime as between 
franchisees and open access.

In doing so, the Court also accepted 
evidence that the level and profile of the 
fixed charge payable to Network Rail is a 
matter of indifference to franchisees, and 
called it ‘an artificial construct’.

“The underlying thrust of the 
Directive … is that would-be 
operators who are able to pay 
for the costs that will be directly 
incurred as a result of their 
operations should be encouraged 
to use the railway infrastructure 
…, not discouraged from using it.”
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When bidding for a franchise, a company 
knows what the fixed track access charge 
will be at the beginning of its contract 
and how it will change over the life of the 
current regulatory charging control period.  
It can therefore price its bid accordingly.  
If the fixed charge is high, the bid will be 
lower (and may involve subsidy rather 
than a premium).  If the fixed charge is 
low, the franchisee may be able to afford 
to pay a premium (as was the case with 
GNER).  Those premium or subsidy 
payments will also change as the fixed 
charge changes over the control period.  
In other words, the franchisee can sculpt 
his financial commitment to the DfT to 
follow the movement of the fixed charge 
over time.

When a new regulatory control period 
begins, the franchisee has the additional 
benefit of an indemnity in his franchise 
agreement which protects him against 
any change which the ORR decides 
upon.  This means that the franchisee is 
indifferent to the regulatory decision on 
the level and profile of fixed and variable 
access charges in the future.  It is an 
enviable position.

The position was graphically illustrated 
in the evidence of the last Rail Regulator 
in which he explained how, in December 
2003, a ‘horse-trade’ took place between 
him and the DfT in relation to the level 
and profile of the fixed charge and the 
network grants payable by the state which 
together make up Network Rail’s revenue 
requirements.  The result – in March 
2004 - was a fixed charge significantly 
lower than it would otherwise have been, 
rising sharply during the control period, 
to alleviate short-term financial pressures 
faced by the DfT.  That is why GNER’s 
fixed charge more than doubles in the 
control period 2004-09.

These intra-governmental dealings 
between regulator and Minister are about 
how and when - not whether - taxpayers’ 
money goes into the infrastructure 
manager.  They have nothing to do with 
the passenger train operators who have 
to pay them because of their indemnities 
from the state.  In March 2004 the Rail 
Regulator allowed the DfT to defer a large 
part of its financial subsidy to Network 
Rail for the first few years of the 2004-09 
control period, making up the shortfall 
through borrowing.  And he allowed the 
DfT to fund Network Rail through a higher 
proportion of network grants (rather than 
access charges) because of national 
treasury accounting conventions.  These 
dealings were a regulatory and political fix.  
They did not affect the franchisees, which 
is why the franchisees were not involved 
in them.

As the franchisees are indifferent to the 
outcome of such dealings between the 
Rail Regulator and the DfT, the Court 
concluded that the fixed charge is an 
artificial construct, used to make up 
the difference between what Network 
Rail needs and what variable access 
charges, network grants from the state 
and borrowings will provide to it.  It is a 
balancing figure which could be high or 
low.   The fixed charge is therefore mainly 
a mark-up (contemplated by Article 8 of 
the Directive) which enables Network 
Rail to obtain full recovery of its costs.  
Since franchisees are indemnified against 
changes in charges, it does not – in the 
main - matter to them whether Network 
Rail gets all its fixed costs through the 
franchisees, direct from the Government 
or by way of a mix of the two.

By contrast, open access operators would 
be far from indifferent to the outcome of 
such a process.  Taking the example of the 
Rail Regulator’s decision in March 2004 
for the control period 2004-2009, open 

ORR policies in issue

 Charging for franchised & open 
access passenger services 
– October 2000

 Restrictions on competitive 
entry to the passenger rail 
market – moderation of 
competition – May 2004
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access operators would, like franchisees, 
face a fixed charge which more than 
doubles in the space of five years.  But 
unlike franchisees, they would have to pay 
the sharply rising charge since they have 
no financial relief or indemnity from the 
state.

Directive 2001/14/EC – its purpose

In arriving at its decision, the Court 
had regard to the purpose of Directive 
2001/14/EC.  It said:

“The focus of the Directive is clearly 
on the need to ensure that all railway 
undertakings have “equal and non-
discriminatory access” to [the “upstream” 
market for] rail infrastructure.  If the 
ORR’s charging scheme does not reflect 
differences between the ability of 
undertakings that perform services of an 
equivalent nature in a similar part of the 
“downstream” market to obtain access to 
the “upstream” market it will not achieve 
the objectives of the Directive.”

Referring to the Directive’s statement that 
charging and capacity allocation schemes 
should allow for fair competition in the 
provision of railway services, the Court 
added:

“Fair competition in the provision of 
railway services will not be possible if 
those operators who wish to provide 
such services are in an unequal position 
when seeking access to the necessary 
infrastructure and the charging regime 
makes no attempt to address that 
inequality.”

The Court decided that the market 
conditions under which franchised 
and open access operators are able to 
obtain access to the infrastructure are, 
in practice, “very different indeed”.   It 
described them as “chalk and cheese”.  

They therefore occupy different segments 
of the market.

The Court went further.  Having regard 
to the significant contractual protections 
which franchisees have in their franchises, 
the Court said:

“Since none of [the franchise contract’s] 
protections against the imposition, or 
subsequent alteration, of a charge that is 
a wholly artificial construct are available 
to open access operators it would be 
contrary to non-discriminatory principles, 
on which mark-ups may be levied … if the 
fixed charge was imposed on them.  It 
would be discriminatory because the ORR 
would be treating two very unlike cases as 
though they were alike.”

“Imposing the fixed charge on open 
access operators, while holding other 
parts of the [complex railway economic 
architecture] constant, would not result in 
a non-discriminatory charging regime for 
access to the railway infrastructure, but in 
a regime which was manifestly unfair to 
open access operators.”

This turned GNER’s argument quite 
against it.  Not only is a differential 
charging regime not unlawful, but the 
absence of differences which reflect 
the contrasting circumstances of the 
respective operators would be unlawful.  
In other words, the charging regime must 
be different for different circumstances.

GNER had argued that, rather than 
imposing the fixed charge on open access 
operators, it could be abolished for 
franchisees, so levelling the playing field 
that way.  But the Court concluded that 
such an approach would be contrary to 
Directive 2001/14/EC because Network 
Rail would then cease to be able to 
maintain its network (a fundamental part 
of the charging principles of the Directive 

The Court decided that the 
market conditions under which 
franchised and open access 
operators are able to obtain 
access to the infrastructure are, in 
practice, “very different indeed”.  
It described them as “chalk and 
cheese”.  They therefore occupy 
different segments of the market.
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for the protection of infrastructure 
managers).  GNER then suggested the 
alternative of transferring some part of the 
fixed charge to the variable charge, but the 
Court decided that too would be contrary 
to the Directive because then the variable 
charge would exceed marginal cost.

The Court concluded that the only other 
way to relieve the franchisees from 
the burden of the fixed charge without 
disadvantaging open access operators 
would be if the DfT were to make it all up 
in network grants.  But this too would be 
contrary to the Directive because it would 
dilute Network Rail’s accountability to 
its train operator customers (something 
which the Rail Regulator’s policy on 
access contracts was designed to 
enhance, not diminish).

Marginal pricing

The Court referred to the policy of 
Directive 2001/14/EC, which allows 
member states to decide the extent 
to which they wish to contribute to 
railway infrastructure costs by way of 
government funding.  That is part of the 
purpose of mark-ups in access charges, 
although member states have a variety 
of options as to how taxpayers’ money 
goes into railways.  The Court recognised 
that the state’s contribution may be very 
considerable – as it is in many member 
states – because the Directive makes it 
clear that:

“… it is desirable for any infrastructure 
charging scheme to enable traffic to use 
the rail network which can at least pay for 
the additional costs it imposes”.

Thus, some operators may only pay 
marginal costs, leaving it to the state (and 
the regulatory body) to determine how the 
remainder of the infrastructure manager’s 
financial requirements are to be met.  

(This is a issue which is being severely 
tested in at least one other member 
state.)

The Court added, significantly:

“The underlying thrust of the Directive … 
is that would-be operators who are able 
to pay for the costs that will be directly 
incurred as a result of their operations 
should be encouraged to use the railway 
infrastructure …, not discouraged from 
using it.”

Thus, the charging regime must be 
measured against the overall objective 
of the Directive, and that is not to allow 
incumbents with significant advantages 
to exclude competitors who are willing 
and able to use the network and provide 
competitive pressures.  It must always 
be remembered that the principles of 
the European Union are pro- not anti-
competitive.  Open access operators 
seeking access to networks have a strong 
support in the fundamentals of European 
law and policy.

So, the regulatory access charging policy 
established in October 2000 is lawful.

State aid

Under EU law, member states are not 
permitted to grant aid to enterprises “in 
any form whatsoever [if that aid] distorts 
or threatens to distort competition by 
favouring certain undertakings or the 
production of certain goods … insofar as 
it affects trade between member states” 
(Article 87(1), EC Treaty).  This is called 
state aid.

GNER argued that the variable charge 
payable by passenger train operators does 
not cover Network Rail’s avoidable costs 
in providing the relevant infrastructure 
services, and that in fact some of its 
avoidable costs are paid through the fixed 

The players in the case

 Great North Eastern Railway 
– the principal franchised 
operator on the east coast 
main line, and the claimant in 
the judicial review

 Grand Central Railway Co 
– a new open access operator 
between Sunderland and 
London

 Hull Trains – an established 
open access operator between 
Hull and London

 Office of Rail Regulation – the 
regulatory body for railways in 
Great Britain, the defendant in 
the judicial review
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charge.  They said that this therefore 
amounts to a benefit or advantage for 
open access operators and thus an 
impermissible state aid (since it had not 
been cleared in advance by the European 
Commission).

The Court rejected this argument, 
acknowledging that ORR has done a lot 
of work on the structure of rail access 
charging in the past, and is continuing to 
do so, and that the variable charge is the 
best estimate which has so far been able 
to be devised to cover avoidable costs.  It 
may not yet be perfect, but it is the best 
that can be done on the presently available 
cost and other information about the 
network.

GNER also argued that since the fixed 
charge covers Network Rail’s long term 
incremental costs and some of the 
infrastructure manager’s residual capital 
requirements, the exemption enjoyed by 
open access operators also amounts to 
a state aid benefit.  The Court rejected 
that argument too, explaining that the 
franchise bidding process – under which 
(as explained above) the franchisee can 
determine his premium or subsidy level 
and profile to take account of the fixed 
charge – neutralises any disadvantage 
which the franchisee may face, and thus 
extinguishes any benefit which open 
access operators might derive.

The Court added:

“The charging regime simply treats 
[franchisees and open access  
operators] differently because … they  
are different …”.

And so GNER’s arguments about state aid 
failed.

Delay

GNER challenged not the March 2006 
regulatory decision to allow Grand Central 
and Hull Trains access to the network, 
but the decision of the Rail Regulator to 
establish the open access and franchisee 
access charging regime in October 2000.

GNER was therefore met with strong 
arguments that it had waited too long 
in bringing its case.  It is a fundamental 
rule of judicial review that challenges 
must be made promptly – normally within 
three months of the decision complained 
of – because of the need for certainty 
and finality in public policy decision-
making.  If such claims are not brought 
swiftly, many people may make decisions 
and investments, or otherwise alter 
their positions, on the faith of a public 
authority’s decision which is later attacked.  
People need to know where they stand, 
and that means that claims must be 
brought fast.

The Court recognised that, if they had 
known that the ORR’s charging policy 
was unlawful from October 2000, open 
access operators such as Grand Central 
would probably never have devised their 
business plans and gone to the very 
considerable expense of pursuing their 
access, licensing and other applications.

GNER could have sought a declaration 
from the High Court in – or very soon 
after – the Rail Regulator’s October 2000 
decision on the charging regime.  It did 
not.  And yet GNER consistently argued to 
the Rail Regulator and ORR – throughout 
2002 – 2006 - that the access charging 
policy was objectionable and unlawful.  
But it waited until 2006 to sue.  GNER’s 
challenge was therefore very late in the 
day.  The Court said that even if GNER 
had established that the charging policy 

The Court added:

“The charging regime simply 
treats [franchisees and open 
access operators] differently 
because … they are different …”..
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was unlawful, it would have been severely 
constrained in the remedies it might have 
been granted.  If any, they would have 
been prospective and not retrospective.

Advance warning

The Court found that:

“GNER was well aware of Grand Central’s 
application for access rights, and of the 
fact that they were being sought under 
the terms of the current [October 2000] 
charging regime, when it entered into 
its franchise agreement … on 18 March 
2005.  Thus, it was able to make, as 
a matter of commercial judgment, an 
appropriate allowance for the prospect 
that the application might succeed on 
those terms.”

GNER’s evidence in the case also 
disclosed that it was not only aware of, 
but concerned about, the possibility that 
the Grand Central application would be 
allowed.  A senior GNER manager told the 
Court:

“… when it became apparent on 3 March 
2005 that the DfT wished to proceed to 
enter into a franchise agreement with 
GNER, the issue of [Grand Central’s track 
access] application, which was made 
following the submission of tenders for 
the franchise in 2005, was raised.  The 
SRA [the relevant franchising authority] 
immediately offered GNER protection in 
the franchise agreement against [Grand 
Central] obtaining consent to operate any 
service to London on the [east coast main 
line] in the form of such access amounting 
to a “change” [under the franchise 
agreement] which would enable GNER to 
seek compensation from the SRA.  This 
protection was withdrawn by the SRA on 
18 March 2005, just before GNER entered 
into the franchise agreement.”

Grand Central’s access plans were 
therefore understood and evaluated before 
GNER signed the franchise.  Evidence in 
the case also showed that DfT believes 
that the force majeure regime in the 
modern form of franchise agreement 
– such as GNER’s – does not cover a 
regulatory decision to allow access rights 
to an open access operator, despite the 
clause explicitly saying that an act of ORR 
is an event of force majeure.  It is possible 
that GNER may yet challenge that view.

Cherry-picking services

GNER began its case with a second major 
limb to its challenge, namely that the 
ORR’s decision to allow Grand Central on 
to the east coast main line would violate 
ORR’s own policy – established by the Rail 
Regulator in May 2004 – that services which 
are primarily abstractive of the revenue of an 
incumbent operator will not be permitted.

Despite the very considerable publicity 
given to this part of its objections in 
the months preceding the case, GNER 
withdrew the cherry-picking argument at 
the end of the first day of the case.

It was therefore not necessary for the 
Court to consider it.  And, at any rate, the 
competition policy was established two 
years before GNER’s case was brought.
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These judicial determinations 
are significant not only in the 
British but in the European 
railway markets.  Open access 
passenger rail services in Great 
Britain have received a boost 
on the basis of European legal 
instruments and policy.

Conclusions

GNER’s claim failed on the substantive ground of legality.  The Court decided that 
the October 2000 regulatory network charging policy for open access and franchised 
passenger train operators is rational and lawful, and entirely consistent with the policy 
and purposes of Directive 2001/14/EC and the relevant UK implementing regulations.

This case is important because it is the first in the UK – and one of the first in Europe 
– to consider the access charging regime under Directive 2001/14/EC, what is meant 
by marginal pricing and how the state makes up the infrastructure manager’s remaining 
revenue requirements.  It determines that the accountability of the infrastructure 
manager to its customers is important in that context.  Most significantly, it rules on 
what amounts to impermissible discrimination in such cases.

The judgment analyses the very different circumstances of franchised and open access 
operators and rules on how those differences not only justify, but require, a different 
charging framework.

These judicial determinations are significant not only in the British but in the European 
railway markets.  Open access passenger rail services in Great Britain have received a 
boost on the basis of European legal instruments and policy.

The case also underscores the need for citizens who object to the policy and approach 
of public authorities to take early action to protect their interests if they feel strongly that 
they are being prejudiced.  Waiting five and half years is well over five years too long.

White & Case represented Grand Central Railway Company in the regulatory and High 
Court hearings in this case.
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